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will meet for a brief Executive Session, in Room 1003, upon
recess to select a Vice-Chair. Appropriations Committee upon
recess in Room 1003 by the Appropriations Committee.

Mr. President, I also have the Committee on Committees report as
offered by Senator Lowell Johnson and the Committee on
Committees. Also an acknowledgment, Mr. President, that Senator
Beyer ha s be e n se l ected...Senator Emil Beyer has been selected
as Vice-Chair of the Committee on Committees.

PRESIDENT: The Chair recognises Senator Lowell Johnson. Could
we have your attention for just a moment, please. (Gavel. )
C ould w e ha v e you r attention just a mo ment, l adies and
gentlemen. If we could have your attention just a moment,we
won't request your attention too long today, but Senator Lowell

SENATOR L. JOH NSON: Mr. Pres ident and members of the
Legislature, your Committee on Committees met yesterday, and
after careful deliberations completed the committee roster,
which you f ind on your desks. which has been placed there by the
Clerk. The report was unanimously adopted by the Committee on
Committees, and I, therefore, move at this time that it be
accepted and approved by the Legislature.

PRESIDENT: Is there any discussion? If not, the question is
the adoption of the report. All th ose in favor vote aye,
opposed nay. R e cord, Mr . C l e rk , p l e a se .

C LERK: 28 ay e s , 0 n a y s , Mr. Pres ident, on adoption of the
Committee on Committees report.

PRESIDENT: The report i s ad opted. B ack to you, Mr . C l e r k .
We' re ready for the introduction of new bills. M r. Clerk .

C LERK: Mr . P r e s i dent , n ew bil l s . (Read LB 1-80 by t i t l e for
the first time. See pages 44-61 of the Legislative Journal.)

PRESIDENT: I f I c o u l d ha v e y our attention just a moment,
please, we' ll introduce a couple of guests. Over u n de r t he
north bal c o ny, our first doctor of the day for this year is
Dr. Dale Michaels of Lincoln, Ne b r aska. He's f rom Senator
Warner's district. He's here to take care of us on behalf of
the Nebraska Academy of Family Physicians. So would you welcome
Dr. Michaels. Would you please s tand, Doctor . Thank you f or

Johnson has an announcement.
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the Executive Board will meet in...the Reference Committee will
meet in Room 2102 at three-fifteen today f or purp oses of
referencing bills, Reference Committee at three-fifteen.

Mr. President, new bills. (Read LBs 161-189 by title for t he
first time. See pages 82-88 of the Legislative Journal.)

Mr. President, in addition to those items, I have requests from
Senators Chambers, Nelson, Schellpeper, Hefner, Lamb, Crosby and
Hartnett to add their name to LB 48 as c o - i n t r o ducer ; Senator
McFarland and Schellpeper to LB 52 as co-introducer and Senator
Carson Rogers to LB 84 as c o - i n t r oducer. ( See page 88 of t he
Legislative Journal.)

PRESIDENT: No objections, so ordered.

CLERK: Mr. Pres i d e nt , an announcement from the Agriculture
Committee and signed by Senator Rod Johnson, the Ag Committee
has se l ec t e d S e n at or Owen Elmer as its Vice-Chairperson.
Mr. President, I believe that is all that I have.

PRESIDENT: L adies and gentlemen, we' re about to s tart the
proceedings for the afternoon,and we' re very grateful to have
with us Father Dawson this afternoon for our invocation. Would
you please rise for Father Dawson.

FATHER DAWSON: ( Prayer of f e red . )

PRESIDENT: Th ank you, F a ther Dawson. Please feel free to stay
with us as long as you like. We' re privileged to have with us
this afternoon the Nebraska National Guard who will present
colors. Would you please rise.

PRESENTATION OF COLORS

PRESIDENT: Ladies and gentlemen of the National Guard, we
appreciate your being with us and presenting the colors today.
If I might say a word to those who will be escorting t he f ol k s
in today, it will be n ecessary t ha t we do it a little bit
different than we usually do it. When one gr ou p of ushers
brings in their group, please bring them up onto the stage and
then r et i r e bac k to your seats u nt il the i nauguration
proceedings a re over with a n d then I wi l l c al l you b ack one
group at a time to take your group back, because i f we sho u l d
all come in and all stay up he're on the podium, we wouldn't have
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S PEAKER BARRETT: S e n a to r K o r s h o j .

SENATOR KORSHOJ: Nr. Speaker and members, I totally agree that
we need to save as .many lives as w e can . Ti m h as al r ead y
alluded to the f act that it's too late after they get in the
bar. I think you' re going the wrong place. And, J ac k y , I ' l l
t el l you how you can save lives and lots of them, and I'm
serious about this, have Department of Revenue send out to every
retail merchant in the State of Nebraska that sign when they
send. . . t h e y ' v e g ot t he sales tax list, mandate them to put it
up, let them read about it before they get i n t he b ar . You
would do some good and I would support that. When they ar e i n
the bar you might save one life, and b l e ss y ou , I ' m a l l for
that. But l et's go, let's let the...let's let them read about
it when they go to the grocery store. Nandate them to put that
sign up. It 's that important to me I would alsosuppor t t h e
appropriation for it. If every store you go in this sign is
posted, like we have to post our sales tax certificate, people
are going to see it and think about it. You' re g oi ng t o g et
damn l i t t l e t h i nk i ng go i n g i n a b ar , some, but not much. If you
are really serious and not trying to say i t ' s you r d u t y a s a
bartender to get this message across, after they are already in
the bar, it's after the fact. And I would, if mandated, be glad
to put one up in my place of business, but you'd cover the whole
: tate and y o u w o u l d h a v e awareness like you could never get any
~ther place. I'm through, thank you.

S PEAKER BARRETT: T h an k y o u . The question before the body is
the indefinite postponement of LB 70. Those in fa vo r vo t e ay e ,
opposed nay . Rec o r d , N r . Cl er k .

CLERK: 4 ey es , 26 nays, Mr. President, on the motion to
indefinitely postpone.

SPEAKER BARRETT:
Mr. Cl e r k ' ?

CLERK: N r . Pr e s i d e n t , I d o . Your Committee on Health and Human
S ervices , w h ose Cha i r is Senator Wesely, reports LB 353 t o
General File; LB 48, General File with amendments; LB 231,
General File with amendments ; LB 2 73 , General Fi l e wi t h
amendments; LB 366, General File with amendments. Those are a l l
signed by Senator Wesely. (See pages 474-77 of the Legislative
J ournal , )

The m o ti o n f ai l s . Anything to read in,
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Nr. P r e s i d e n t .

amendments to LB 48 in the Journal. (See pages 492-9 5 o f t h e
Legislative Journal.) That i s al l t h at I h ave a t t h i s t i me ,

PRESIDENT: Fine, shall we go on to LB 221, p l e a se .

CLERK: Nr. President, LB 221 was a bill introduced b y S e n a t o r
Weihing and Senator Baack. (Read title.) The b ill was
in t r oduced on Ja n uary 9 , referred to the Banking, Commerce, and
Insurance Committee, a dvanced t o Gen er a l Fi le . I do h av e
Banking Committee amendments pending, N r. Pr e s i d e n t . (See
page 446 of the Legislative Journal.)

PRESIDENT: Sen at o r Landis , ar e you go i ng t o t ak e u p t he
amendments first?

SENATOR LANDIS: Ye s .

PRESIDFNT: All right, Senator Lanais.

SENATOR LANDIS: Nr . S pe a k e r , members of the Legislature, LB 221
is a bill that makes clear how cities will be able to determine
the securities that they may invest theirsurplu s c a p i t a l i n ,
and the problem was brought to us by Senator Weihing and Senator
Baack because the statutes are now unclear. They a re un c l ea r
for a v ery interesting reason. I n 1961, we p a s sed a p r o vi s i on
that says cities may invest in the same things that the Board of
L ands and F u nd s c a n i n ve s t i n , and we hav en ' t ch ang e d that
provision. In the intervening years, however, the Board of
E ducat i o na l L a nd s an d F unds h a v e had their list of ap proved
investments done away with and their money has been invested by
our State Investment Officer. The State Investment Off i c e r ,
when they were first created as an entity, was given a list of
appropriate investments to make. Since t h os e e a r l y d ays , t he
investment officer's responsibility has c hanged a n d w e h a v e
substituted what is called the prudent man doctrine, although
now should probably be called the prudent person doctrine. The
prudent person doctrine is found in our statutes in 77-1243, I
think the n umber is, and it says, basically, that investments
will be done with an eye toward security, that somebody with
special skill, special knowledge, and exercising all of that
ski l l , wou l d m ake a n i n v e s t ment of public funds. In ot h e r
words, it requires a lot of skill and an eye towards making sure
that your portfolio issecure, but that it is largely a matter
of the freedom of the market that one can take a d v an t ag e o f in
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have a prescription under Medicaid, and the pharmacist says, can
we substitute, it would save you money, a nd they have t o g o b a c k
to the doctor to get permission. I t i s al l k i nd of a pr ob l e m
right now, and this would allow it t o be automatically
substituted through a generic drug use. In ad dition, the
Ritalin that is under this Schedule II is a narcotic that is
sometimes used and abused as a street drug. By allowing generic
substitution, you have, instead of a cle arly i dent i f i ab l e
Ritalin brand name street drug, you have a generic substitute
and you can't identify whether or not, in fact, it is Ritalin.
There is a chance that we can cutoff some of the utilization of
Rita l i n i l l eg al l y i n ou r state by having the generic drugs
utilized. I think that is a good thing as well. So th i s p i ec e
of legislation should be advanced and I would ask your support
for its advancement, and I would answer any questions if there
are any on the legislation.

PRESIDENT: Any further discussion? If not, the question is the
advancement of the bill. All those in favor vote aye, opposed
n ay. Re c o r d , Mr . C le r k , p l ea s e .

CLERK: 2 6 a y e s , 0 n ay s , Mr . Pr esi d e n t , on the advancement of

P RESIDENT: LB 353 i s adv a n c ed . L B 4 8 , pl eas e .

CLERK: Mr. President, LB 48 was a bill that was introduced by
Senator D i e r k s , C hambers , N elson , Sch e l l pe p e r , H efner , Lam b ,
C rosby, and Har t n e t t . ( Read t i t l e . ) The bi l l was i n t rod u ced o n
J anuary 5 , r e f e r r e d to the Health Committee f or a h e a r i n g ,
advanced to General File. I have committee amendments pending
by the Health and Human Services Committee, Mr. President. (See
page 474 of the Legislative Journal.)

PRESIDENT: Senator Wesely, are you going t o t ak e t h e
amendments? All right.

SENATOR WESELY: Thank you. Mr. P re si d e n t and members , t h e
Health and Human Services Committee did hear LB 48. LB 48 was
introduced by Senator Dierks and S enator Sch e l l p e p e r , on t h e
committee, Senator Chambers, Nelson, Hefner, Lamb, Crosby and
Hartnett. The bill deals with a subject that has b e e n b e f o r e
this Legislature before and the committee deal in g w i t h t h e
question of smokeless tobacco and its free distribution. The
bill calls for banning the fr ee distribution o f smokel e s s

LB 353.
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M r. Pr e s i d e n t .

tobacco. The committee only needed to have technical amendments
to the bill. They would insert "smokeless" in front of tobacco
products where listed to make it clear that we are not deal i ng
with all tobacco products but only with smokeless tobacco
products, and in addition in the definition of distribute, we
a dd a n "or" t o t h e de f i n i t i on t o make it clear on what is
included under the definition of distribute. So with that I
would ask f o r t he committee amendments t o b e ad op t ed ,

PRESIDENT: Se nator Nelson, did you wish to t alk a bout the
committee amendments?

SENATOR NELSON: I could wait for the bill but I might add that
it is a little technical amendment and it was added so that for
sure the bill only addresses smokeless productsa nd not o t h e r
t obacco product s .

P RESIDENT: T h an k y o u . Did you wish to close on t hat , Sen at or
Wesely? The question is the adoption of the c ommittee
amendments. All those in favor vote aye, opposed nay . Reco r d ,
M r. C l e r k , p l e a s e .

CIERK: 26 ayes, 0 nays, Mr. President, on adoption of committee

PRESIDENT: The co mmittee amendments are adopted. Senator
Dierks, would you like to explain your bill, pleaseP

SENATOR DIERKS: Yes, si r. Mr. President and members of the
body, L8 48 was i n t r od u c ed again this year. T his has been
before the body in the committee for severa l ye ar s , and last
year we finally got it out of committee, but it was ashort
session and we didn't have time to address it. T his y e a r w e g o t
it out of committee early. It is a very simple bill. The b i l l
does one thing, mainly,and that is to forbid the free gift of
smokeless tobacco to anyone in the Sta te o f Neb r a s k a .
Admittedly, we are aiming at the youth because once the youth
are tempted and have been given these free samples, they become
addic te d and t h ey go ahead and use it then the rest of their
lives. It is impossible to regulate by age because of a number
of things, one of them being the use of machines that you can
buy these products from, a lthough you c an ' t at this time buy
s mokeless t oba c co . I t s eems t o b e l eg a l l y d i f f i cu l t t o co nt r o l
a t th e age o f 1 8 y e ar s and under . So the bill actually cal l s

amendments.
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desk.

for banning the free distribution of these smokeless tobacco
p roducts r eg a r d l es s o f a g e . T here can be no r e ason, I c a n s e e ,
to object to this legislation because what we do is w e p r o v i d e
some reasonableness as far as the health concerns for our youth
are concerned and we do realize that these products are not only
addictive and carcinogenic, they cause premature death of people
of our state, and I see that there can be no legal or moral
objec t i o n t o t h i s pa r t i cu l a r b i l l . I think the legislation is
pure and simple. It simply says the tobacco companies cannot
give this sampling out and it is going to provide some penalties
for that. I thin k the first offense penalty would be like a
$500 fine, and each offense after that would be from 600 to
1,000, and each separate gift of this tobacco...free sampling,
each separate free sampling would constitute a separate offense.
I have no difficulties with the legislation. I think it is
extremely valid, and I think it is very important for the youth
of our state, and I would urge your passing this bi l l on t o
Select F i l e . Thank you.

PRESIDENT: Than k you . Mr. Clerk, you have something on the

CLERK: Mr. President, Senator Bernard-Stevens would m o v e t o
amend the bill. The amendment is found on page 492 of the
J ournal .

PRESIDENT: S e n a to r B e r n a r d - S t evens .

SENATOR BERNARD-STEVENS: T hank you, Mr . P re s i d e n t . I am j u st
taking a minute to get a copy of the Journal. M r. P r e s i d e n t ,
members of the body, Senator Dierks and I are going t o h a ve a
slight disagreement on this particular bill and I hope others in
the Cha mber wi l l a s we l l . Let me g i v e y o u a l i t t l e h i st o r y o f
t he b i l l , i f I can . La st ye ar I sa t on t he H e a l t h and Human
Services Committee. I was privileged to serve with Senator
Wesely and others on that committee, and I w as , i n a way ,
sometimes disappointed I am not on that committee because of the
tremendous things they try to do in the health area. But t h i s
bill did come up last year as Senator Arlene Nelson' s b i l l on
s mokeless t ob a c c o , and the intention of the bill at that point
was, and what we were led to believe at that particular point,
that we w anted to stop minors from obtaining the free samples
and becoming addicted to nicotine and tobacco products. And one
of the things that was given to the committee was t hat at t h e
State Fai r , i n fact Senator Schellpeper on the committee and

623



January 31, 198 9 LB 48

Senator Lynch on the committee and Senator W e s e l y c an v er i f y
what I say, is that at the State Fair there was a terrible
problem of minors obtaining large quantities of free sampling
and that brought about the bill. The industry came in and the
industry said we do not want to give to minors. We have
policies against that, and which we told the industry, w ell , y o u
either need to put up or shut up. Y ou need t o e i t h e r s a y y o u
don't want to give to minors and do something about it, or we
are going to pass this piece of legislation, and it did come out
of committee last session, and it came out of the committee with
a couple of understandings among the committee members. Number
one, it was not a priority in the short session and, n umber t w o ,
it would not be brought up because of the lateness cf t he b i l l
being reported, but it was a message to the tobacco industry and
the smokeless tobacco industry, in general, that if they did not
clean up their act as they said they wanted to do, t hi s b i l l
w ould come up ag a i n . Now what happened was the industry did go
back and the industry did, in fact,clean up their act. Last
year, there was not one, that I am aware of, major reported
conflict at either county fairs, and the State Fair, naturally,
took care of its own problem, there was not one major i nc iden t
that occurred that had to do with minors obtaining sampling.
The industry made some major changes i n i t s samp l i ng b oo t h s .
Now again I would like to go on record, I do not support the
t obacco i n d u s t r y . I do not smoke myself. I d o n o t supp o r t
s mokeless t ob ac c o . I t i s a dan ge r ou s an d a t e r r i b l e
c ancer-caus ing p r oduc t . I want t o b e on r ec or d saying t h a t .
B ut o n t h e o t h e r h a n d , what happened was the industry came back
to the committee, came back to the Legislature this year and
s aid , l o ok wh at we h a v e d o n e , we have c l e aned up ou r ac t , and
nothing bad happened in regard to minors that I am aware o f i n
the State of Nebraska. The industry went one step further this
year. The bill came back, Senator Dierks picked u p t he b i l l
again i n a l l goo d c o n sc i ence , a nd I k n ow he h a s g ood c o n s c i e n c e
and good faith in the reasoning b eh i n d t h i s b i l l . I t was
reintroduced again, and the tobacco industry, basically, s aid , I
thought we got this taken care of. S o t he tobacco industry
said, okay, okay. They came back this year and s a i d , we ar e
willing to take a position that we have never taken before in
the State of N ebraska, a nd w e h av e f ough t traditionally
throughout the United States. W e are willing to put tougher
sanctions on giving away of samplings. Not on l y ar e we no t
giving away samplings now to minors, we are willing to put
tougher restrictions and tougher s tandards on anyo n e i n ou ri ndustr y w ho does , number one . Numb e r t wo , we are w i l l i ng t o
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also put some responsibility to the minor who takes sampling
that is caught. If we are really serious, the tobacco industry
said to themselves about stopping minors, which we are , we ar e
going to support tougher restrictions on our own people and the
minors that are, in fact, taking free samplings. And, in fact,
that is what the amendment that I am proposing does. I t t a k e s
many of the r estrictions t hat h a ve b een g i v en . . . taken i n
California and added, against the tobacco industry's wishes, but
in Nebraska the tobacco industry is not only saying, please, do
so, the tobacco industry offered the amendment in the committee,
w hich I w a s d i s a p po i n t e d t he committee did no t f ee l wo r t h y
enough t o t ak e up those particular amendments. T he t o b a c c o
i ndust r y n o t on l y i s wi l l i n g to support the California type
amendments in Nebraska, but they have added tougher standards
even than California in regards to stopping minors from getting
addicted to this product. That is what the amendment does.
What I am saying to the body, if our real intent is to stop
minors an d our you t h from becoming addicted t o a t ob a c c o
product, then this amendment will do us well and good to adopt .
If we are just taking a shot at a tobacco industry, which we may
not , o r we may o r may not support and we want to attack an
advertising way the tobacco industry can do so to adults, i f we
want to say we don't want you to advertise a product we don' t
like to adults, and we don ' t r eal l y c ar e about the minors
because they are going to be able to get the tobacco anyway with
the passage of this bill, then go ahead and pass the bill as it
i s . Th i s b i l l , i f n o t am e nded, wil l si m p l y s a y t o a l eg i t i mat e
company, w h e t h e r we agree with the product or not, we do no t
want you to advertise in sampling forms to adults. We don ' t
believe that should be done. Now, ladies and gentlemen, members
of the body, Nr. President, adults are going to smoke tobacco if
t hey so de si r e . It is a legitimate legal product. Adult s ar e
going to buy and young people are going to obtain, and wit h t he
bill as it i s now, nothing can stop that and there will be no
".arsher punishments for those minors who are smoking or who are
u sing smok e l e s s tobacco. The ame ndment I a m p r opo s i n g
recognizes the fact that we have a s ocia l p r o b l e m an d w e n e e d
punishments , we ne ed restrictions, we need tougher standards,
not only to protect our youth, but also to protect an industry's
right to advertise. Now if we, as the Legislature, want t o g et
into private enterprise, the economic system, fine, let's do
that across the board, but I don't believe we want to d o t h a t .
I believe what the body wants to do is to put in restrictions to
help o ur mi nor s not only kick a habit but to stop them from
forming one, and that is what these a mendments wi l l do, a nd I
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u rge t h e bo d y ' s ad o pt i on of the amendments. T hank you,

PRESIDENT: Thank y ou . May I introduce some guests, please,
under the north balcony, Serator Dennis Byars has Vern Shamburg
from Fairbury. Would you please stand, Vern. Also, from Scotts
Bluff County, we have Nike N artens, Lar r y Ev a n s , and Roy
Brethoun. Would you folks please stand a n d be r eco g ni zed .
Thank y ou . Senat o r Wesely, did you wish to talk about the
Bernard-Stevens amendment'?

SENATOR WESELY: Yes, Nr. President and members, I would rise in
opposition to the Bernard-Stevens amendment and i n s u ppor t of
the bill. I do know that there are legitimate concerns that
Senator Bernard-Stevens is raising. There are two elements to
this amendment. L e t me try and explain. T he f i r s t d e a l s w i t h
the effort to gut the bill and put in a different approach to
dealing with this matter and not allowing or, a t l east ,
discouraging the free distribution to minors. That is element
one of the amendment. Element two of the amendment deals with
the question of minors in p o s session a n d pur c h a sing tobacco
products and having that as a crime that it is presently is not
tne case. That issue came up in the committee and i t wa s
considered, and I think, legitimately, it is an issue we need to
look at, what penalty should there be for these young people to
have in possession these products. And, o f c o u r se , t hat could
be added to this legislation without gutting the primary thrust
of it which is to stop the free distribution of these products.
I t i s a c ompl i c a t e d i s s ue , t h ough, a nd i t i s o n e t h a t I wou l d
think we need to discuss between n o w and Select File, and
Senator Di er k s h as so m e l egi t i m a t e concerns abo u t t hat
additional amendment. Senator Lynch, I k no w , i s interested in
it. Senator Scofield has mentioned it to me. That is something
we can talk about. I would ask, though, at this time that you
re'ect the Bernard-Stevens amendment because of the other pa r t
of th e amendment, and that deals w ith g u tting the f re e
d ist r i b u t i o n p r oh i b i t i o n . What they try and do u nde r t hi s
amendment is to say that they are going to try awful hard not to
let these free products go into the hands of young people. They
will ask for your age when you send in a clip-in coupon and that
should t a ke car e of the matter, and if you are not the right
age, they won't send it free to you. Well, t h a t i s n ot goi n g t o
get the job done. How are they going to c heck the age o n the s e
individuals? How are t h e y goi ng t o be su r e that the se
individuals are not under age. I don' t t hi n k the r e i s any way

Mr. Pres ident.
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they are going to be able to do that. T he only way you a r e
going to stop the distribution of these products to our young
people is just stop the free distribution of these products,
period. That is the way it has got to be done. N ow I know t h a t
encompasses more than our youth but you are not going to be able
to distinguish or enforce or carry out any other mechanism, I
think, and if you look at this amendment, you will see why I say
that. And I won't go into this particularly, but it does t a l k
about if they just ask you for the age of the purchaser when
they send in the coupon that that will constitute a n h onor ab l e
effort to try and check their age. Ny interpretation of this is
it is nothing more than tokenism. So if you really want to get
at the problem, you don't want to support that amendment,
feel. Now, you do encompass more than youth in this ban. You
encompass everybody and older consenting adults, you would say,
i i ell, maybe we o ught not tostop their right to get this free
product, but the thing you have to keep in mind with smokeless
tobacco is i t is addictive. What we are doing is we are
allowing an addictive and dangerous p r od u c t t o be gi ve n to
people, as a promotion, with the potential of those people
harming tneir health, potentially losing their lives. That i s
the health risk involved here. Now that is why they like the
free promotions, because if you get the product and you use the
product and you don't know about the product, you get hooked on
the product and then you buy the product and you get hooked some
more, and pretty soon you are using it, and pretty soon some of
these people are going to end up with oral cancer, and i n s o me
cases, some people are going to die. N ine t h ousand d ea t h s in
this country have resulted from oral cancer on an annual basis.
I think we ought not to be in the business of pr omoting an
addictive, dangerous product by free distribution,and t ha t i s
why I am willing to say, I know we are focusing in on the youth,
if we could just target the youth, I would feel better about i t
because I think adults have the right to make up their own mind,
but I can't see how we can get that done and at the same time
many adults don't realise the a ddic t i v e , d ang e r o u s n atur e o f
t his, an d I don 't feel so bad ab out stopping t he f r e e
distrzbution, because I think in the end it i s in the best
interest of the state, the public health of the state, a nd I a m
willing to support the bill because of that. Now we have seen a
lot oi testimony in hearings, a nd you haven' t e v e n b egun t o see
from the distribution of materials what this thing can do. We
h ad a h ear i n g a coup l e of ye a rs ag o , an d S enator Ne l so n
remembers this. We had a slide presentation that had literally
pe~pie leaving the audience because they were ill from watching
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the slides and the presentation of what can actually happen, and
this can all be brought back, and if you would like to, we can
set . p a room and you can all be brought in and s hown some o f
this, and you will be disgusted by it. It is an awful thing
that happens through smokeless tobacco. I don't think you need
that. I th i nk you understand by now, after several years of
discussing this issue, how terrible this product is.

. .

PRESIDENT: One minute.

SENATOR WESELY: ...to young people and to anybody who uses i t ,
the potential destruction it can bring to those individuals. We
don't need to do that. Naybe some of you feel that it is not as
bad as it sounds, and maybe we can bring those slides out again.
I don't think that is the way to go. I t h i n k we ar e al l at t h e
point now where we all know we need to do something. It is what
is best to stop this activity. I know we are focusing in on our
youth. I think the bill in its current form is a good way t o
deal with the problem. I w o u l d ask you t o r ejec t t h e
Bernard-Stevens amendment, to consider some other suggestions
perhaps at a later date on Select File, but to gut this bill at
this point is the wrong thing to do. If we want to do something
about t h e p ro b l e m , t h i s i s t h e b i l l t o do i t wi t h .

P RESIDENT: Tha n k yo u . Senator Ne l son i s next, followed by
Senator Dierks. However, let me introduce a couple of guests of
S enator Co o r d sen , p l eas e ; Joe Hergott of Gilead and Charles
Scnultz of Fairbury, under the north balcony. W ould you f o l k s
please be re c ognised. T han k y o u . S enator Ne l s on , p l e a s e .

SENATOR NELSON: Nr . Sp eak e r , members of the body, I, too,
oppose adoption of this amendment. It is just another way to
get ar o u n d t he bush and make the people believe that we are
doing something, we are addressing the problem. I have been o n
this issue for four years and, trust me, promise me,w e wi l l
c lean up t h e a c t . Ye s , we agree that there are problems there ,
but just trust me, I will take care of it and the problem will
go away. The problem is not going away. The onl y t h i n g t h at I
know of is that they discontinued it at the Nebraska State Fair
by the decision of the board. Two years ago , t o my knowledge,
and th e r e ar e p r obab l y more now, there were 33 county fairs,
agricultural shows, plus agricultural shows, and so on and so
forth, and rodeos that this junk was given away to people,and
very, ve r y e a sy f o r k i ds t o go b y an d g r a b a p a ckage a n d go .
This particular amendment does nothing but try to put it on the
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backs of the kids. I noticed that, "For t h e purpo s e s o f t h i s
subsection, appropriate efforts to ascertain the age o f a
purchaser shall include, but not be limited t o , a r equ e s t , a
request for the purchaser's birthdate." We had an amendment
presented to us in the committee h earing t h e o t h e r d ay a n d ,
again, it did nothing but put it on the backs of the kids, and I
am afraid that my good friend Bernard-Stevens and myself, our
paths will cross and cross very sharply on this particular
issue. I might tell you that one of the testifiers came in the
other day and I will speak on this, the problems of cancer and
so on, and it really stuck in my mind, how much money do you get
from tobacco products or this company in your rodeo at North
Platte, Nebraska. I believe the answer was somewhat ' "ss than
$10,000. Okay, the next question was, and how i s t h at -ceived ,
in caps, golf fees, and so on and so forth. At what time does
this body consider $10,000 to a rodeo, financial amount, that
pittance amount when it comes to our kids and our health. We
are s pending m i l l i on s a nd m i l l i ons and millions of b ills in
tobacco related causes and this is one of them, particularly the
incidence of or al cancer is so strong, but back to my point.
Okay, we got $10,000 from it. Just this last week a number of
we senators took the opportunity to go to Beatrice, Nebraska.
There are kids down there and men and women that have to r equi r e
24-hours a d a y c o v e r age a t t h e cost o f 4 0 , 50 , 6 0 thousand
d ol l a r s a yea r e a c h , and then we actually stoop so low, r eal l y ,
to say we can't ban this. We are going to give it to our k ids .
W e don ' t ca re bec a u s e the tobacco company or the industry is
coming along and supporting us by five or ten thousand d ol l a r s .
We have to buckle into them. I am kind of like Nancy Osborne
says. I shall quote from her. "I can't believe the Legislature
would not support a bill that would do a s much harm as thi s
p roduc t . " Ch i l d r en b el i ev e i t wi l l d o no harm supposedly
because we adults give it to them. We allow them to pick it up
and give it to them, and as you know, these samples are milder
and sweeter to get them addicted, and then they g o in t o the
stronger p r od u c t . Also, do you know that this tobacco, in some
of it, has a roughening, an abrasive agent in it, that simply
r oughens t he mou t h a nd the t o ngue and so o n , s o tha t t h e b o d y
digests it. This is something else from the Nebraska Department
of Health, Facts about Smokeless Tobacco. "Tobacco c onta i n s
cancer-causin g sub s t a nces known as nitrosamines, four of which
are tobacco specific, as well as many others not specific to
t obacco a l one . "

PRESIDENT: One minute.
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SENATOR NEISON: "The nitrosamine content in snuff ranges from
5,200 to 1 4 1 ,000 par ts per billion." Now li sten t o t h i s ,
"Nitrosamines in bacon, a by-product of curing, are limited by
FDA to on l y 5 par t s per b i l l i on . " Ju st t h i n k o f i t , we
eliminate bacon at only 5 par t s , and we t u rn ou r b ac k t o a
product like this distributed and given to our kids. And t wo
wrongs don't make a right. If we give it or the kids pick it
up, so what, we couldn't stop them from that. We tested the
constitutionality, I don't think it has ever been challenged,
but it is patte'rned after Minnesota. I have a r u l i ng f r om the
Attorney General last year that the bill was. . . t here was n o t h i n g
wrong with it, and it is primarily the same bi l l . I , al so , i n
addressing the amendment, I notice that on page 2, t hen, wh e n
they went on Section 3, "Evidence of distribution of smokeless
tobacco products to the general public shall be prima facie
evidence of distribution for promotional purposes." There was a
reason t he y t ook that out. I urg e the body to reject this
amendment. It is just a way of beating around t he co r ne r t o
k i l l t h e b i l l .

P RESIDENT: T h ank y o u . Senator Dierks, then Senator Hall.

SENATOR DIERKS: Thank you, Mr. President, members of the body.
I was very happy to hear Senator Bernard-Stevens at o ne p o i n t
during his testimony say that weshould support the bill as is.
There were a few other adjectives around that but that i s wh a t
he said, and I am glad the teacher of the year agrees with me on
that. The amendment,as introduced, would put the onus on some
of the teachers out there. If they found these youth on t he i r
school yards with tobacco in their possession, it would be their
responsibility to r epor t t hese y out h b ecause t h e y w o ul d b e
guilty of a misdemeanor, and the teacher, I think, would be j u st
as guilty if she didn't report that youth. For yo u r
information, we have had an Attorney General's Opinion rendered
on the bill as introduced last year, which is, essentially, the
same bill we have introduced this year, and t h e A t t o r n ey
G eneral ' s o p i n i o n was i t w a s c o n s t it ut i o n a l. So w e ar e n ot
operating from the dark, constitutionally. We need to remember,
also, that what we are after is stopping the addiction, and we
stop the addiction by keeping it from the youth. O nce the y o u t h
have sampled this stuff, they are h oo k e d. We , i n n o w a y ,
restrict trade. This is not antitrust. There is nothing about
this that says the tobacco industry can' t go ahead a n d se l l
their products. It just says they cannot give them away to the
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citisens of our state, and there again we are aiming pr i m a r il y
at the youth. I have to tell you a story, a story about
Sir Winston Churchill. Sir Winston was quite a drinker, you
know, a n d one of hi s adv er s a r ie s was a Lady Worthington, I
believe, I don't remember her name for su e, but let's call her
Lady Worthington for purposes of the story, and they wer e a t t h e
same party one day and Sir Winston had gotten drunk,and Lady
Worthington came up to Sir Winston and said, Sir Winston, you
are drunk, you a re terribly drunk, you are abominably drunk.
A nd he l o oked a t h e r a n d h e said, Lady Worthington, you are
ugly, you are terribly ugly, you are abominably ugly. Tomorrow
I will be sober. And tomorrow, with this attachment, this b i l l
will still be ugly. Thank you.

PRESIDENT: Senator Hall, please.

SENATOR HALL: Tha nk you, Nr. President and members. Senator
Dierks, I like your story, and with or without the amendment,
the bill may be ugly tomorrow, who knows, but anyway I rise in
support of Senator Bernard-Stevens' a mendment to t h e b i l l ,
because I t h i nk if you read the bill and listen to what the
proponents have said so far, they don't jive. I mean t he b i l l
says that...it lays out that the people that are going to be
prohibited from using the product are going to be adults. There
is no provision in here that gets, I think, to th e is sue of
children as all the proponents said they would like to seehappen. S e n a to r B e r n ard - Stevens ' amendment does that. We have
heard t i me and time again that we want to keep it from the
youth, and that this is a bill that is primarily directed at the
youth, but yet without adopting the Bernard-Stevens amendment,
you don't achieve that. There, currently, in statute is no
provision that makes it a crime for a young person t o h a ve i n
h is or her posse s s i o n tobacco, and if the issue is one where
this is an evil, it is something that is addictive, something
that is a threat to one's own l ife, t hen t h e r e s h o u l d b e
p rovi s i on s i n l aw , l i ke w e d o w i t h t h i ng s such as alcohol, that
r equi re s a pena l t y for those individuals who have it in their
possession and who are un derage. Y ou don' 0 h a v e t h a t i n L B 4 8
as it is drafted. It is not there, and there is not a provision
in law right now that allows for that. There i s a p r o v i si on
that allows for a penalty for someone who sells it to a m i n o r ,
but should a minor have a package of cigarettes or a can of
chewing tobacco or pouch of chewing tobacco in their possession,
that is not against t he l a w. Ther e i s no provision that
prohibits that. Th ere is no penalty provided for that action.
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What Bernard-Stevens accomplishes through his amendment is just
that. That is prohibited. Yeah, there has been some talk about
the way the amendment is drafted in regard to requests for a
bi r t h d at e i n te r ms o f ma i l - i n ce r t i f i c at e s an d things of that
nature. All of you have seen in the newspaper or in magazines,
whatever, requests for your birthdate on various types of th.;ngs
with regard to whether it be a sample of tobacco, whether i t b e
a sample of a lcohol,whether it be X-rated, R-rated material.
In o ther wo r d s , wh en we dea l with porn o g r aphy , we will take
one's word for it when they mail in that they are of age, but
when we deal with smokeless tobacco or tobacco products, we a r e
going to say t h at, no, that is not a fair and accurate
justification, or fair and accurate i dent i f i ca t i on f or t h o se
people, t hat we are goi ng to require a m ore stringent
examination, a more stringent test for those people to pass in
order to make them eligible to receive that,and I don't think
that makes any sense at all. Well, we are outlawing everything
this year. We are outlawing the alcohol, tobacco. Senator
Chizek through his bill would outlaw necking in the park, and we
laid that one over, but..

.

SPEAKER BARRETT PRESIDING.

SPEAKER BARRETT: One minute.

SENATOR HALL: ...LB 138 would have, I think,outlawed t h a t . i f I
read it correctly. Now, Senator A r l e n e Ne l s on , I ha v e . . . w e l l ,
necking, I guess I am showing my age even though I am accused of
being young. Senator Arlene Nelson, I have n o . . . I d on ' t c a r e
what happens to the rodeo to be honest with you. I f t h e y l o se
the $10,000, that is fine. T hat is not an issue for me. The
issue is, do you achieve what you intend to achieve through
LB 48, and I do n't think you do. You don't get the job done
unless you adopt the Bernard-Stevens amendment, and that allows
for a p enalty to b e there. It allows for possession to be,
basically, an infraction and that is what we should do. We do
it in the case of alcohol. We have heard testimony in just the
last couple of days with how difficult it is, a nd you t a l k a b o u t
how this is addictive. Yesterday in General Affairs, w e h e a r d
about n e a r b e e r and the problems that that has caused. So we
put that back under the control of the Liquor Commission, where
it belongs. We had inadvertently did that and it caused a
problem.

SPEAKER BARRETT: Time.
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SENATOR HALL: Well, if you want to do this, you want to correct
the problem, you need to adopt the Bernard-Stevens amendment to
provide for penalty. Thank you, Nr. President.

S PEAKER BARRETT: Th ank y o u . Senator Bernard - Stevens, continued
discussion on your amendment, followed by Senators Moore, Landis
and Wesely .

SENATOR B E RNARD-STEVENS: Thank yo u , Nr . Pr e si d e n t .
Nr. Speaker , mem bers o f the body, just a couple of things to
reiterace and I can't really say it much better than Senator
Hall did. I always enjoy debate sometimes because each side can
take little bits and pieces of what the other person says and
fit it right into what they wish to do. It is true, that, yes,
I was Nebraska teacher of the year, Senator Dierks, and i t i s
also is true that I was in the top four of the country i n t h at
period of time as well, and I think the reason I say that is not
because I want to pat myself on the back because it simply may
mean that they made a poor decision that particular year, but I
think what I am t rying to get across is that I think I have
proven through actions many, many times that the people that are
closest to my heart are the children of our s tate . Th e r e i s
nothing I believe more in than helping children of our state,
whether it is to relieve themselves of an addiction to any drug
and/or tobacco or alcohol, or to help teenage pregnancies, o r t o
h elp t he m i n s u ici d a l t en d e n c i e s , w hen the p r e s s u re s s eem t o b e
so great, I am there. I want to help them. T h at i s w h a t my
amendment d oe s as well. If we vote for LB 48 in its present
form, we do nothing but pat ourselves on the back and say, gee,
look what we did for our children on stopping smoking and
c hewing t obacco, b u t , my fr i e n ds , t he b i l l wi l l d o no t h i n g . The
children who are using smokeless tobacco will c ontinue t o use
it. Thi s b ill will not stop it. T here w i l l b e no s a n c t i o n s .
There will be no penalties. T he companies , i f t h i s b i l l pa sse s ,
will still sell smokeless tobacco to adults, and c hi l d r en wi l l
obtain it as they do cigarettes today. A nybody who has been i n
the school will know that it is against the law for minors to
smoke cigarettes, and yet many times in our public schools,
which I am opposed to, by the way, we have s p e c i fi c a reas set
aside so students can smoke. In fact, if you go to any gi ven
school, just look across the street in the b ushes o r wher e v e r
there is some type of enclosure they can get out of the wind,
and you are going to find girls, young men, young women smoking,
and it is against the law. This bill will not stop it. W hat I

633



January 31, 1 989 LB 48

am trying to do with my amendment is say if we truly want to put
some other pr e s sures to bear to have an impact on our young,
then what we must do is put (A) further restrictions o n t h e
companies that may, in fact, be giving free samples to our
youth, and which the companies know they dare not do that. The
companies are trying themselves to stop giving free samplings of
all of their employees (sic) . I n f ac t , t he bi l l ca me up a
little faster than I anticipated. I thought tort reform would
be there. If the bill would have come up tomorrow, I would have
had a l etter on your desk from one of the highest officials in
the smokeless tobacco industry stating that they would, i n t h e
State o f N e b r a ska , even put an advertising campaign together for
a l l publ i c scho o l s in all states Nebraska s howing why i t
shouldn't be done and showing the benefits of why the amendment
that I am proposing is, in fact, the best thing for them. They
support stricter restrictions, i f you wi sh . Now, Senator
Nelson , I d o hav e t o comment. I do take a little personal
offense, not much, because I know you serious l y b e l i e v e i n what
you are trying to do and your heart is in the right place, but I
do take a little offense when, in fac t, there is a veiled
innuendo that a rodeo in North Platte, Nebraska r eceive s ei gh t
to ten thousand dollars from the smokeless tobacco industry for
the rodeo, and without sampling, I am going to lose my little
rodeo and that will hurt Nebraskaland Days. I do ge t a l i t t l e
irritated about that and I will try to keep my voice under
contro l . I don't sell out for $10,000 for anything, if it is
dealing with our youth, period. What I am trying to say is that
this bill, if we are truly trying to support and h e l p ou r
chi l d r en , n ee d s t h e Bernard-Stevens amendment to do so, and I
will be cpaite frank with you. I think if th e bi ll, LB 48
passed, I still think the Copenhagen Skoal Company would be in
Nebraskland Days rodeo because it is a good way for t hem to
advertise their product to the, highest users of their products,
that being adults, and that would not stop. The Bernard- S t evens
amendment puts further restrictions where no restrictions have
gone b e fo r e . The Ber n ar d - S t e v ens amendment has gotten the
tobacco industries, themselves, t o p roduce f u r t h e r restrictions
on themselves in an area regarding minors. The Bernard - S t e v ens
amendment also puts some responsibility to the minors i n vo l v ed
for the first time.

SPEAKER BARRETT: Time.

SENATOR BERNARD-STEVENS: I hope we support the Bernard-Stevens
amendment, if we truly want to help our young people of t h i s
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state. Thank you, Mr. President.

SPEAKER BARRETT: Th ank you . The gentleman from Stromsburg,
S enator M o o r e .

SENATOR MOORE: Q uesti on .

SPEAKER BARRETT: The question has been called. Do I se e f i v e
h and. ? I d o . The question before the body is whether or not
d ebate s h a l l ce ase . Those in favor of ceasing debate vote aye,
o pposed nay . Sha l l d eba t e ce a s e ? Have you a l l v ot e d ? Re co r d ,
p lease .

CLERK: 29 a ye s , 1 2 na y s t o cease debate, Mr. President.

SPEAKER BARRETT: Deb at e do e s n ot ce ase . To the amendment,
Senator Landis, followed by Senators Wesely and Nelson.

SENATOR LANDIS : Th an k y ou , Mr. Speake r and m e mbers o f t h e
Legislature. Senat or Bernard - S t e v e ns , pe r ha ps yo u c an g o
through the a mendment with me . I will t ell you that I am
not...I am someplace in the middle here. I am t r y i ng t o f i gu r e
out what is rig ht. It seems to me that Section 3 is a c l a i m
that manufacturers won't have a promotj.onal offer unles s t h e y
have a des ignation that the of fe r i s no t av a i l ab l e t o m inor s ,
r i gh t ? You can ' t h ave a promotional offer unless you make i t
clear that th e of fer is not open to minors. T he second o n e
then, Section 3, subsection (2), is, if you are going to have a
mail - i n or a telephone request, you have got to make an e f f o r t
to identify their birthdate, and if you do n't do that, then
there is a crime?

SENATOR BERNARD-STEVENS: That i s co r r ec t .

SENATOR L A NDIS : Ok ay . Number three, if you a re g o i n g t o
distribute these samples, t hey h av e t o be d one a t least t w o
blocks away from school a ge a re a s , c l ubh o u s es , and you t h
centers. If you are closer than that, i t i s aga i n s t t h e l aw?

SENATOR BERNARD-STEVENS: That i s co r r ec t .

SENATOR LANDIS : And , number four subsection i s t ha t i f y ou
distribute any a dvertising, you can't do it on an unsolicited
basis through the mail. I f y o u d o , you h a v e a crime, right?
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Bernard-Stevens .

SENATOR BERNARD-STEVENS: Correct .

SENATOR LANDIS: All right, now the argument f or t he
Bernard-Stevens amendment has been this attacks the issue of
smokeless tobacco for kids. If you listen to those four,
however, there is not a prohibition against giving a sample to a
minor. Read the amendment. There is not a prohibition in any
of those four sections against giving a sample to a minor. It
says you can't have a promotional campaign that doesn't put on
the face of it that it is not open to minors. In ot h er w o r d s ,
at the stand that hands out samples, they have got to put up a
notice that says, not available to minors. N inors d o n ' t com e
here. I f y ou c o me hera , we are not supposed to give it to you.
But if a minor comes and says I would like a frees ample, a s I
read subsection (3), it says if I have simply said this offer is
not available to minors but I, in fact, give them a s a mp le , I
have not committed a crime,and I do want to give you a chance
to see if that is correct or not, because if there i s som e
l anguage t he r e , I want t o k now wh at i t i s , Sen a t or

SENATOR BERNARD-STEVENS: T hank you, Senato r L and i s , and i t may
not be in the section that you would like, and if yo u w o u ld l i k e
to add it to Se ction 3, that is fine. I go to Section 7,
-lines 1 t h r o ugh 5 , and I am on page of the Journal, 494, a nd I
am go i n g 1 t h r ough 5 at t he bottom,"Any person who s el l s ,
gives, distributes as defined in section 2 of t hi s ac t , o r
f urn i shes i n a n y way , any tobacco in any form whatsoever, or any
cigarettes, or cigarette paper, to any minor under eighteen
years of age, shall be guilty of a C l a s s I I I mi sd e meanor for

SENATOR LANDIS: And that person happens to be the local person
who is standing there hired by a firm to pass out the samples?

SENATOR BERNARD-STEVENS: That would b e any p er son who i s i n
violation of giving a sample or a product to a minor.

SENATOR LANDIS: Right, and isn't it quite common that what you
have here is you have a local person or if we.. . i t i s l i k e a
person wh o se l l s t he cigarettes at a store, it is not the
Raleigh Company that is guilty of selling the tobacco to the
minor, it is the store owner who is selling the tobacco to the
minor, as in this case, it would be the probably l oca l p e r so n
who is manning the b ooth f o r t he company passing out the

each of f ense . "
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samples. That is the person who is criminally liable' ?

SENATOR BERNARD-STEVENS: In some cases, that is correct. In
other cases I am more familiar with, the company themselves
comes in with their people in order to sell their product on
that particular event, and it would be a person, not only of the
company but representing the company.

SPEAKER BARRETT: One minute.

SENATOR LANDIS: Okay, it seems to me that if what we want to do
is have a level of responsibility for manufacturers, there is
another additional element of manufacturer responsibility that
is not present in the Bernard-Stevens amendment, a lthough I d i d
hear some openness on that point. I w i l l t e l l y ou m y d i f f i cu l t y
and that is as I look at the Bernard-Stevens amendment, I think
the mail-in is still a problem, a nd it seems to me t hat t h e
manufacturer is not made responsible for the act of giving a
sample, or getting a sample into the hands of kids. That i s a
problem for the Bernard-Stevens amendment. O n the o t h e r h a n d ,
if I look at 48, I have to confess this simply out laws a l l
samples that are given whether it is to an adult or to a child.
I admit to the notion that it is a mistake to have a free sample
given to a child.

SPEAKER BARRETT: Time.

SENATOR LANDIS: Our remedy here seems to be to say there will
be no free samples for anyone and, unfortunately, we permit the
risk of tobacco for adults. I think it is a little overreaching
as well. I guess I am someplace in the middle and scratching my

SPEAKER BARRETT: Senator Wesely .

SENATOR WESELY: Very briefly, Mr. Speaker, I would again r i se
in support of the bill as it is currently standing and oppose
the Bernard-Stevens amendment. Following up on Senator Landis's
concerns, I think rightfully there is a concern here about ho w
we ad d r es s t h i s i ssue . I tried to say that the r eason t h i s i s
broader than probably that the issue at h a n d i s how do you
enforce it, how do you carry it out by doing the sort of things
Bernard-Stevens sa ys . H ow do you check t h e a g e ? How do you
make sure that kids don't get it? And because of the fact that
the committee found that that is very hard to enforce, they have

head.
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tried in some ways to do that, it is already illegal to
distribute this to these kids,and they are still getting it.
It, obviously, is not working right now. A minor adjustment is
being proposed here is a step forward but will not solve the
problem. If you want to get to the problem, the best t hing w e
can think of is to just do away with the free samples, and i t
also serves a public function more than our youth in that adults
then don't have the free samples to get to be addicted t o a n d ,
thus, end up with cancer and other forms of disability, in fact
can die from it. The thing I really want to get up for, though,
is on the Lynch handout that came around. I d o n ' t know who
prepared it but there is some i naccuracies t ha t I wi sh t o
address. Number one, it talks about this has nothing to do with
minors, it deals only with adults. That is simply not true.
This amendment bans the giveaways to everybody and that includes
minors and adults, and it doesn't just deal with adults. It
isn't not affecting minors. That is absolutely wrong and I hope
if y'ou read that you don't have the impression t hat th i s b i l l
doesn't affect minors. It is a falsehood that ought not to be
taken up by anybody on. this floor. In addition, at the bottom
of this it t alks about,additionally, as you will learn, the
smokeless tobacco industry has cooperated totally with the
committee and the Legislature the last few years, especially to
address any legitimate problems with the distribution of the
product. Tho se o f y o u who have been on the committee, Stan
Schellpeper, and Senator Nelson, and others that are there, know
that that is not true. This bill has been before us a number of
years. The smokeless tobacco industry has come in and fought it
very hard, and that is fair. That is what they ought to do.
They don't like the bill, and we have tried to work with them
and they have tried to work with us t o s ome d e g r ee , but , in
fact, what we have found i s t hat whe n we h ave said we a r e
concer .ed about something, they have t urned r i g h t a r ou n d and
kept right on doing it. When we said the State Fair ought to
stop the distribution of this activity, as Senator Sch e l i p e per
tried to do s omething on the Fair Board, I was there and many
others were there that saw kids coming u p and gr a b b ing t hes e
smokeless tobacco samples right off of the table, a fter we h ad
two years of hearings on this issue, after we had fought in this
Legislature to try and do something about it. Afte r the
smokeless tobacco industry said, we are going to stop this
problem, we don't want this. We want to see our kids kept away
from smokeless tobacco,and there they were, down at the State
Fair passing it out as people grabbed not one but pocketfuls of
smokeless tobacco as they were teenage kids obviously underage.
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And we came into the hearing last year and Senator S c h e l l p eper
and I said, we saw this happening,and the representative for
the smokeless tobacco people said , wel l , I know t hat t hey
stopped it. Me said we would stop it. I am sure that we
itopped it. I can't believe that you saw this or that you would
be saying this but, you know, I guess we will take your word for
it. Mell, absolutely, they should take our word f or i t . I t
i sn ' t until this session, after s everal y e ar s o f w o r k i n g o n
this, that the industry has finally come back with a s o - c a l l e d
legitimate alternative. In my estimation, it is inadequate. It
is a legitimate alternative. I think you could vote for it and
say, well, we are doing something, but is it enough. I t i s no t
enough. But to talk about that industry cooperating fully and
totally with us is wrong. They have finally come around because
there are many of you on this floor that have expressed a desire
to see something done about this problem. Because o f you , you
have s e e n t he i ndust r y come around at least a little bit. I
hope you will stick with the bill. Naybe w e can c ome a l i t t l e
far t h er . Don ' t adopt this amendment. Adopt the bill and
advance it at this point. If you feel uncertain about it, more
negotiation can occur, but to give in at this point is wrong. I
think that we have seen some effort here,some movement here.
Let's continue down the direction that Senator Dierks is t ry i n g
to take us and I think it is the right way to go,a nd I h o pe
some of the inaccuracies are now corrected on the record.

S PEAKER BARRETT: S e n a to r N e l s on , p l ea s e , followed by Se nator

S ENATOR NELSON: N r . S p e aker , members of the body, there is one
other point on this amendment that I w ant to call to you r
attention, and that is Section 5,"No county , city, or village
shal l ado p t any ordinance or regulation inconsistent with
sections 1 to 4 of this act or sections 28-1418 and 28-1419."
In essence, that would prohibit any city also banning t he f r e e
giveaway. I will just open up to a book furnished to me by the
tobacco industry, Nebraska Health Department, shows the cities
in California alone on t h i s one page that prohibit the
distribution of tobacco. I know where Sena t o r Hall i s comi ng
from, Senator Bernard-Stevens. It was maybe discovered here
t hat Nebraska has no l a w . It was brought out in t he h e a r in g s
the other day that there is any penalty against a kid using
smokeless tobacco. I guess maybe when the laws were made, they
probably didn't think that how horrible it is. Let me point to
you Senator Lynch's amendment to some of the fallacies i n t hi s

D ierks .
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a mendment. The pur po s e of LB 48 is to keep tobacco products
from minors. It does not do that in any way,shape, or f or m . I
have to very much disagree with that. It is aimed at minors,
and as the Minnesota law, as adults, too. What does LB 48 do ?
It actually outlaws one adult from giving a smokeless tobacco
product, snuff, chewing to another. As p r e s ented , i t has
nothing to do with minors. A fal lacy. ATV ads, s e c ond
arguments used in committee to support LB 48, A TV ad s pus h i n g
smokeless tobacco are offensive. There are no TV a ds. Do you
know whey t h ere ar e no T V a d s ' ? Because they are outlawed on the
national basis because they are...smokeless tobacco is h armfu l .
That is why they are not on TV. All right, another one, fact,
there are no smokeless tobacco products sold an y wher e i n t h e
United States via vending machines and definitely none sold that
w ay i n Nebr a s k a . I d o n ' t k no w a bout N e b r a s ka , a v e n d i n g
machine, I can't tell you that. Let me show you, I just opened
up the tobacco book, Utah is one state that addressed vending
machines. Here is another one, New Hampshire, vending m ach i nes
again, so another fallacy. Anyway to strike the bill, anyway to
h arm i t , and anyw a y to...we have suffered from this for four
straight years. Let me tell you testimony from the American
Lung Association, a gentleman here, smokeless tobacco is not a
safe alternative to smoking. For t h r e e y e a rs I che w ed t obac c o ,
t hree yea r s , and ye t in that short time, I watched my cheeks
balloon and inflammation. Ny gums re ce de a n d b l eed a nd I
experienced leukoplakia. That is cancer forming, precancer,
leathery white patches inside the mouth into oral cancer in
5 percent of all diagnosed cases. Still today my lower lip
h angs at a n unn a t u r a l slope as a constant reminder o f m y
addiction. An add iction it is, and even as I watched in the
mirror, as my face progressively deteriorated, I wrestled with
giving up my chew. Senator Wesely and members of the Health and
Human Service, it scares me, it scares me to think that if an
educated, health conscious person, like myself , c an b e d r awn
into the use of t hese p r o d u c t s , t hen t he health of o u r
impressionable youth and other members of our society i s a t a
genuine risk. And that is exactly right. G rand I s l a n d H i g h
School Band, free smoking, n ow they h a ve p i ck e d up s mokel ess
tobacco. I can give you a little comment from a student from
Grand Island High School. Sickening when you walk into a study
hall and there is s omeone spit on the floor and next to your
desk, spit all over the floor in the boys b athroom. I
personally think it is one of the largest spreaders o f
communicable diseases. It is hard for me t o contain myself.
Senator St ev en s g ot a l i t t l e h i gh- t o n e d i n h i s v o i ce a f ew
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minutes ago.

SPEAKER BARRETT: One minute.

SENATOR NELSON: I will have to tell you what one of the
testifiers said to me during the hearing. Who is t h at
testifying? And I had to say that is a state senator, a nd he i s
also a school te a cher, and his wife is also in medicine, and yet
here h e i s suppo r t i n g smokeless tobacco. I couldn't hardly
believe it. It was a little difficult for me to br ing t hat
point out but it is the truth, and I want to give you something
else. This is a study in Colorado. There were 1 , 11 9 pa t i e nt s
in this study. Ten percent of them admitted to using smokeless
tobacco, 117 patients. Of that, 57 or almost half of them had
some effects of that smokeless tobacco, and 50, or 4 2. 7 o f t hose
kids, high school kids, had leukoplakia, 42 out of 100, 50 out
of the total of 117, and yet we are going to cave in on an issue
this important.

S PEAKER BARRETT: T i m e . S enator Di e r ks , p l e a s e . S enator Di e r k s
moves the previous question. Five hands, p l ease . I do . Those
in favor of ceasing debate pl e a s e vot e aye, o p posed nay.

CLERK: 26 ayes, 1 nay to cease debate, Nr. President.

SPEAKER BARRETT: D e b at e c e ases . Senator Bernard-Stevens, would
you care to close on your amendment' ?

SENATOR BERNARD-STEVENS: Oh, I t h i n k I pr ob a bly d o. Senat o r
Wesely g av e a ni ce, a good explanation I think of some of the
things that happened two years ago. If I were to ask Senator
Wesely if after the incident that occurred at the State Fair two
years ago, if the same incidences of which the tobacco industry
was, in fact, appalled had happened, if the s ame i ncident s
happened a g a i n l as t y ear , he would say no . I f I woul d a sk
Senator Wesely that two years ago we were having some problems
o f k i ds r ecei vi n g sam p l i n g s , which we did, and if I would ask
him if there was a major concern that existed in the state last
year, he wo u l d be s aying, not that I am aware of. T he point I
am trying to get across is the tobacco industry has done itself,
I suppose i n its own self-interest, it knows that if it
continues to give free samplings to minors that the writing is
on the wall of what will happen to the tobacco industry. In
fact, it is on the wall anyway what is happening to the tobacco
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industry. The arguments that Senator Wesely mentioned about
adults, the Senator Lynch's handout on it appears to adults, I
suspect, I highly suspect that of all the sampling, if you take
tne percentages of adults that are receiving samplings to minors
that are receiving samplings, the minors are a far, far, far
minority. LB 48 is going to the heart of an industry's s el l i n g
a product to consenting adults, a product, Senator Nelson, that
I do not agree with, but I protect the right o f a f r ee
enterprise system from needless, though well-meaning government
interference. A couple of other points I would like to make on
the bill. Sena tor Iandis I think pointed out some good, good
p oints . I n h i s mi d d l e p o s i t i on , I t h i n k i t d i d a l i t t l e b i t to
c onfuse so m e bu t , nonetheless, I think he was s aying some ve r y
valid points, and part of the reasons why I h a v e be e n r ea l l y
c oncerned wi t h t h e b i l l al l al ong . On the one hand if we go
with LB 48 without the Bernard-Stevens a mendment, we are n o t
going to do anything in regards to minors smoking cigarettes or
tobaccos, and I find it interesting that we ar e l ook i ng a t
smokeless tobacco. Why not go ahead and put in theamendments
for cigarette machines as well. All cigarette machines that are
in any bowling alley in the entrance way, any cigarette machine
t hat i s si mp l y outside in a drive-in that anybody can come in
and put money in and pull out and get the tobacco product that
is a minor, let's go the whole way on tobacco industry. I e t ' s
shut down the minors. I wish we could. I don't think this body
would do that because it would violate certain standards of free
enterprise systems and regulation. M aybe we would , and mayb e
that is an amendment that should be offered, but we are picking
on a one particular industry and I understand Senator Ne l so n ' s
feelings on this, and S e n a to r Di e rk s . They a re v e r y
well-meaning. I wish I c ou l d b e wi t h t h e m o n t hi s . I wi sh I
could be with them on this because I wish that their bill would
s top cancer i n o u r y o u t h . I wish t h a t t h i s bi l l would st op
minors from smoking tobacco products or using smokeless tobacco.
I wish to God their bill did that.

SPEAKER BARRETT: One minute.

SENATOR BERNARD-STEVENS: And I l ook at the pictures of the
gentleman, of the young student that is chewing tobacco and has
t he can c e r t h at has formed in their teeth and I want to cry
because I have said that is so senseless in our society that we
do that. I wish to God LB 48 would stop that. I wish I c ou l d
support it to stop it but it will not. All w e c a n d o an d t h e
best that this body can do is to say we have a societal problem

642



January 3 1 , 19 89 LB 48 , 127 , 16 5 , 283 , 35 7 , 44 1 , 521

amendment.

Please r e c o r d .

Preside n t ' s d e s k .

that this body cannot solve throur'h legislation, t hough Sen a t o r
Wesely would try. We have an amendment that I am proposing that
can s ay we ar e c once r ne d w i t h ou r y ou n g . We do want to stop
sampling to our young and we hope that we c an g et t he me ss age
across to ou r you ng, please, do not smokecigarettes, tobacco
products and use smokeless tobacco.

SPEAKER BARRETT: Your time has expired.

SENATOR BERNARD-STEVENS: If we can get it across as a n at i on ,
as a so ciety, if people in here can also put themselves to the
same test, we might get somewhere. The bill will not get us any
closer. My amendment will takeu s a sma l l s t ep and I w i l l
r egre t t a bl y -ay, it is an u n fortunate small step but a small
step is better than none.

SPEAKER BARRETT: T i me h as exp i r ed .

SENATOR BERNARD-STEVENS: Thank you , M r . Pr e s i d e n t .

SPEAKER BARRETT: Th a nk y o u . The question before the b ody i s
the adoption of the Bernard-Stevens amendment to LB 48. T h ose
in favor please vote aye, opposed nay . Hav e you a l l v o t ed ?

CLERK: 1 7 ay es , 2 3 nays , Mr . Pr es i den t , on adoption of the

SPEAKER BARRETT: The amendment xs not adopted. Messages o n t h e

CLERK: Mr. President, ura nimous consent r egue st. from
Bernard - S t e v en s t o add his name to LB 521; Senator Pirsch to

Your Committee on Education, whose Cha i r i s Sen at o r Withem,
reports LB 357 t o Gen eral F il e wi t h ame n d ment . N otic e o f
hearing from N atural Resources , s i gned b y Senator Schmit.
Senato r He f n er h a s amendments to LB 127 to be printed; Senator
Barrett to LB 283; Senator Chambers to LB 165; and Senato r Ha l l
t o LB 4 8 . (See pages 523-25 of the Legislative Journal.) That
is all that I have, Mr. President.

SPEAKER BARRETT: Se na t o r Good r i c h , would y o u ca r e t o a djou r n

LB 441 .

us.
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PRESIDENT: Al l r i gh t , we' l l m ove on t o L B 48 .

CLERK: Mr . Pr e si d en t , LB 48 was a bill introduced by Senator
Dierks and Senators Chambers, Nelson, Schellpeper, Hefner, Lamb,
Crosby and H ar t n e t t . (Ti t l e re ad . ) T he b i l l was i n t r odu c e d on
January 5 of t hi s yea r , referred to the Health Committee for
hear i ng . The b i l l was advanced to Ceneral File, Mr. P r es i d e nt .
O n J a n u ar y 3 1 , ye st er da y , the Legislature adopted committee
amendments as offered by the Health Committee. I hav e a se r i e s
of amendments pending, Mr. President.

PRESIDENT: Okay. Senator Dierks, if it would be okay, we' l l go
b ack t o y ou r b i l l . You can recap it as it stands now, and I
want to say to you that in a few minutes, and I don't know h ow
few minutes, we' re going to have some special guests coming from
Russia and we may break into the middle of your bill, so if you
would understand that and if you would allow us to do that,
we' l l do that because of these special guests and I don't know
what their timetable i s , so d on ' t be su r p r i sed . I s t h at
agreeabl e wi t h you ? And we' ll go back to your bill and you can

SENATOR DIERKS: Yes, Mr. President, t hat ' s v e r y ag r e e a b l e with

recap it at this moment.

me.

P RESIDENT: Tha n k y o u .

SENATOR DIERKS: Y ou want a r e ca p ?

PRESIDENT: If you would like to at this time s o t h a t we c an
pick u p , so me p e r h aps were n o t h er e wh e n w e finished yesterday

SENATOR D I E RKS: Okay. Mr. P resident, memberso f t h e b ody ,
LB 48, a s y o u k n o w , i s t h e smokeless tobacco b i ll. I t was
i ntroduced to thi s body, I think this is the fourth time or
maybe fifth. This is the first time it has a ctually made it t o
the floor. It is a total ban of the distribution o f s mok e l e s s
tobacco products to the people of t hi s s t at e . I t d oes no t
interfere with the free trade. It does not stop the companies
from selling the product. I t j u s t s i m p l y sa y s y o u c annot g i v e
i t aw a y i n t h i s state of ours. We are trying with this bill to
protect the health primarily of the youth. I unde r s t a n d t h e r e
are several amendments up there. I understand there is even a

with y o u r b i l l .
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you.

kill motion. Ye sterday we got through a motion that would
change the thrust of the thing and put the burden of liability,
share the burden of liability with the youths who a re a c t u a l l y
receiving this product or anybody else for that matter, along
with the tobacco industry. I think that the amendment was not
passed, it was defeated, and so today we' re starting over again.
The purpose of the bill as I see it is very simple. I t ' s a
matter of coming up with some method of helping with the health
of the youth of our state versus the greed of the tobacco
industry. I think it is all that simple. I don 't see any
middle ground. I don't see any reason for us to even talk about
other things. W e ' re going to pursue the bill. W e' re going t o
try to get it passed as it is, get it pa ssed intact. The
amendments, as I understand, deal mostly with the age and trying
to restrict the distribution to minors. We all know that this
is not effective. It hasn't worked before. It has never worked
in the history of this state and we can't make i t wor k now .
This type of legislation as we' ve introduced is very effective
today in the State of Minnesota. It was challenged. It passed
the challenge. I t is also effective in Utah, the total ban of
the smokeless tobacco products. W e have had an At t or ne y
General's Opinion that says that the bill is okay and I think
that this probably brings you pretty much up t o d a t e. Th ank

PRESIDENT: T h ank you. Nr. Clerk, do you have any amendments?

CLERK: Nr. President, th e first motion I have i s to
indefinitely postpone I B 48 . I t i s of f e red b y Sen a t o r
B ernard-Stevens, Senator D i e r ks .

. .

PRESIDENT: S e n a tor B e r nard- Stevens,

SENATOR BERNARD-STEVENS: Nr. Pr e s ident, I ' l l withdraw that
motion at this point so that we can d iscuss the amendments
pending, but I' ll probably be filing the motion again later on
today.

PRESIDENT: Okay, it is withdrawn.

CLERK: Nr. President, the next amendment I have is b y S e n a t o r
Hall. Sen ator - Hall's amendment is printed on page 525 of the

PRESIDENT: Sen a t o r L y n ch , y o u ' r e go i ng to handle the Hall

Legislative Journal.
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amendment, is that right?

SENATOR LYNCH: Yes, Nr. President and members, since Senator
Hall can't be here today, I told him I would be glad to discuss
this amendment for him. What it simply does is strike in the
bill language that has to do with everybody and simply puts in
"minor". I know Senator Dierks and others who support this, and
I support the concept as well, are primarily concerned with
minors. I think it is important to have then in the b i ll
language that would obviously identify who this bill would apply
to. I think the concern generally for minors in the use of this
product is obvious. I also very strongly feel, and I s h ould
point this out to you now, that I think kids that d o t h i s and
have possession of it should be responsible for their own
actions as well. I passed out for you an article that wa s i n

minors for possession of alcohol. Y ou might have gotten it b y
now. I jus t want to point out to you that, in fact, kids are
ticketed. They are not supposed to have alcohol, they a re n o t
supposed to be in possession and they are cited for it, and that
is as it should be, but also they ought to be cited when they
have smokeless tobacco in their possession as w e l l . And why
not? We' re not penalizing the kids at all. Nothing is changing
except making the kids responsible for their own actions as they
should be. You know as you know or maybe don't know as well,
too, I think the concern for the minors not only involves
smokeless tobacco, but, by the way, if you know who to write to
you can get drug stimulants through the mail. They d o n ' t ask
you how old you are . Y o u can get guns. I don't know what they
call a handgun, but you can buy a gun if you want to if y ou
write to the right person. You can get a firearm. If you want
alcohol, there is an 800 number you can call. I k n o w p e o p l e
that sell vodka, for example, and they will send you samples of
this through the mail. So I think the issue as it applies to in
the legislation that has to do with mail order is an important
and reasonable problem that applies in the case of this bill to
smokeless tobacco. But I would like to see somehow an amendment
or a separate bill with the mail order thing t aken o u t or as
part of the issue, a legislation developed that would provide
for minors in possession of not only smokeless tobacco, but
minors in possession of firearms, drugs, stimulants and alcohol
as well. All of us sometime have to be accountable for our own
actions. It is never too early to start when you' re a minor. I
talked about this in committee and I want you to know that I
understand the seriousness of this kind of a habit. If you were

683



February 1 , 1 98 9 LB 48

a plumber's helper like I was for five years with a guy who
chewed tobacco, chewed cigars, you' ll know how tough it can be
when you clean the tubs out that they use for targets. Believe
me, I have no problem with the issue, but let's be serious about
what we want to accomplish, that's all I am saying. And I t h i nk
the amendment that I provide makes a lot of sense. It p r o v i d e s
"minors", it provides " minors" . Now if you want to ke ep
everybody else from smoking tobacco, then that is what the bill
says. Nobody can give them free samples, period. I guess y ou ' d
have to think about when you want to extend the bill to i nc l ude
everybody , I guess y ou can do the same thing then with drug
stimulants, firearms and alcohol too, but that is another issue
as well. So simply, the amendment defines, in fact, the
intention of the writers of the legislation and pr ovides
" minors " . Minors is defined in the statute,so the re i s n o
confusion about who they are, and it seems to me to purify the
bill and make it obvious what we' re trying to accomplish.

PRESIDENT: Th ank you . Senator Nelson followed by Senator

S ENATOR NELSON: Nr . S p e aker , members of the body, I objec t t o
the amendment. The amendment, again, dilutes the bill. Of
course, we are directed at minors but we are no way that are we
able yet to differentiate between a minor, 12, 13, 14-years-old,
or 16-years-old obtaining the smokeless tobacco. I t i s f i n e t o
stand up h er e and s ay , yes , and they do ar rest minors for
a lcohol an d s o o n . I have a letter from, I mentioned yesterday,
and incidentally, a very top-notch student in Grand Island High
S chool . I aske d h i m . He was over selling from c hurch , som e
church material the other day, and he gave me the estimation
that 65, 67 percent of the boys sometime or another in a month's
time would chew tobacco at high school since they eliminated
cigarettes. He...I asked him for a letter, I think he provided
60 percent, but I think the habit is so terrible and s o d i r t y
and the boy's bathroom, his figures were probably exaggerated.
I believe statistics will show you more like 23 percent, and
what we are, again, if we limit this to minors, Minnesota, Utah,
and incidentally, in my notes from last year, there are four
other states to be added to the '88 tobacco legislation, New
York, Texas, Florida, Hawaii and, of course, California joined
those, too. So Nebraska is not alone. I object, there i s
nothing wrong with the original bill as we had it in the first
place. Of course, we are more concerned about minors. It ' s
kind of like Nancy Osborne said, I just cannot believe the

Dierks .
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Senator Haberman.

Legislature and where they are coming from and anyone that sees,
if I see Bill Nichol standing there in front of that booth and
I'm coming along and my 9-year-old grandson, I'd say, w ell , h e y ,
Bill is a pretty nice little Joe. I can' t se e a nything wr o n g
with it if it he is handing it out to me or letting me have it,
gosh, there can't be anything wrong with that, and t h a t ' s t h e
way the kids think and it simply is to ban all distribution of
smoking, handing out the free gifts because in no way h av e we
been able to control the kids in not getting it. And after this
I will also tell you that.. .maybe I ' d j u st as we l l , my time
right now. T his information is, in 1989 information, cancer
statistics for Nebraska, 132 ne w c as e s o f o r al ca n ce r a mong
males per ye a r i n Ne b r a ska, Oral c a ncer deat h s in N eb r a s k a ,
1986, 5 1 d e a t h s ; 198 7, 38 ; 24 are male, 17 female, 25 male,
13 female. I t is simply...this amendment, again , i s j u st
another way to dilute the bill and make it so it isn't as Strong
as it is and I also, if you will notice the first words on this
amendment. You go down to the bill, line 6, page 2, it s tr i k e s
t he w o r d s "impractical and ineffective" and puts in there that
the age related restrictions on the promotional distribution of
tobacco p r od u c t s is effective. I very much object to that
statement. Thank you.

PRESIDENT: Th a n k yo u . S enator D i e r ks , p l eas e , f ol l owed by

SENATOR DIERKS: Nr. President,members of the body, evidently
this bill has...the introduction of this bill has c aused a
considerable amount of ire on the part of the tobacco industry
and I don't know that I' ve seen as much activity in the Rotunda
this yea r a s I h ave t h i s mo r n i n g w i t h pe o p le l ob b y i n g a g a i n s t
the bill. I have some problems with that because the bill, as I
stated before, is a very simple bill. It just says we aren' t
going to give this stuff to anybody in our state and it can only
be construed to be a healthful measure. And the only other side
of the issue is that the tobacco industry doesn't like that.
They even sent out across the state to al l t he n ewsp a pers , a

January 20. Part of it reads, Senator Dierks and o t h e r s l i ke
him, I'm not sure what others like him means, but are engaged in
a m isguided at tempt t o d o away wi t h a legitimate and
time-honored product. They are calling this C openhagen a
legitimate and time-honored product. This is a product that
causes the addiction of our youth. It c au s e s can ce r i n our
youth . I t c au se s the premature death of people that are

printed that on
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involved with it. It also causes high blood pressure, it causes
heart problems and they call this legitimate and time-honored
product that myself and others like me are t ry in g t o do away
with. The n to add a little bit of fire, or fuel to the fire,
they say, why doesn't he go after cheese, soap, c i gar e t t e s and
toothpaste, just to s ay a f ew, y ou k no w , b e c ause t hey a r e
equating their product with these products and t he r e i s
absolutely no comparison. We aren't talking about anything at
all like they are referring to in this article. I'm amazed at
the efforts that the tobacco industry is bringing here, but
maybe it's not so amazing when we look at the amount of money
that they have spent in the last few years in promoting this
product. I have a report here from severa l sour c e s. One is
f rom the Nebraska census, one is from the behavioral risk factor
survey and it says that there were 130 new cases of oral cancer
among males last year in Nebraska. It also says that the or al
"ancer deaths in Nebraska in 1986 there were 51 deaths from oral
cancer. In 1987 there were 38 deaths from oral cancer. These
are the things that I'm trying to get at with this bill and all
the amendments in the world are not going to make it any better.
All the amendments that are brought here are brought here by the
t obacco i nd u s t r y , the people that are spending, as I h a v e i n
this report, advertising expenditures for smokeless tobacco
products, $80 million in 1985. You think that isn't important
to that industry? In 1987 after the TV ban, they still spent
$67,000, $14 million in free samples. Y o u think that isn' t
important'? Four million dollars in distribution and promotional
products , $1 5 m i l l i on i n pub l i c en t e r t ai n m ent, $1 5 m i l l i on t h i s
industry supplied t o t h e d r ag r ac es , t h e r odeos, pub l i c
entertainment in this nation. Only one reason they did t hat ,
t he o ne r ea s o n wa s to promote their product and to hook some
other people, get them addicted to their product. This Un i t ed
States will look back on these d a ys , s ome day , and they w i l l
say, what were we thinking of'? We subsidize a tobacco industry
t hat c aus e s t h e death and the poisoning of our own citizens.
What kind of business is that? Are we living in the Dark Ages?
I submit that we' re out of the Dark Agee today and it is time
for us to come to grips with it and provide t he same kind o f
legislation that they provide for in Minnesota. T hey f e e l
strong enough about this in Minnesota that they have b anned i t
there, total ban on distribution of smokeless products in
Minnesota, total ban of smokeless products in the State of Utah.
Let us take the lead with these other states in this n ation.
Let us go along with them and provide this same sort of health
regard f o r ou r you t h . Thank you.
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Senator Bernard- Stevens.
P RESIDENT: T h ank y ou . Senator Schellpeper, please, followed by

SENATOR SCHELLPEPER: Thank you, Nr. President and members. I
just want to add a few things. I noticed that the State Fair
has been mentioned several times in this debate and I did want
to mention that we did work with the smokeless tobacco industry
and they agreed voluntarily not to appear out there, and I want
to commend them for that. We were having a lot of problems out
there and they did come out and say that they would not appear
out there anymore which we had a hard time really keeping them
from actually doing that. This is a very touchy subject because
we' re dealing with health and I think we need to probably start
out by trying first with the minors or t he yo u n g s t e r s. Th ey
always say that you learn by doing, and if we can keep this
product away from the minors, I t h i n k e v e n t u a l ly it will grow
into the adults. This amendment, even though it doesn't go far
enough, is a step in the right direction. I re a l l y wa nt t o see
the bill as it was presented, but if we can't get anything we at
least need to get something like this amendment. I know I ' m
being kind of wishy-washy here but I just want to get something
to protect the minors because I think we need to start there
first. But I think that if we can get this bill, i t wi l l
definitely help down the road. Thank you .

PRESIDENT: Th ank y ou . Senator Bernard-Stevens, followed by

SENATOR BERNARD-STEVENS: Thank you, Nr . P re s i d e n t , members o f
the body, I'm just going to takea minute b e c ause I wi l l hav e
another amendment pending that will speak to the issue a l i t t l e
bit more clearly. In speaking with Senator Hall yesterday, I
just want to kind of make it clear what the amendment is t ry i ng
to do and I'm, again,speaking for Senator Hall on this, so I
hope I say it correctly on his b ehalf . We he ar d a l o t o f
d iscussion y e s t e r day , and by the way, this amendment was thought
up and instituted by Senator Hall and we talked about it later.
A lot of discussion yesterday on we want to stop the addiction
process t o our yout h , to the minors. And there is a lot of
discussion about we want to stop the oral cancer and i t beg i n s
with t he you n g and there is a lot of truth to that. What
Senator Hall basically is saying with this amendment is if that
is, in fact, what we want to do, then let's go ahead and change
the bill to reflect that; So if the Hall amendment is a gr e e d

Senator Haberman.
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to, just so everyone is clear on it, if the Hall amendment is
agreed to, what LB 48 would then do would be to stop sampling,
make it illegal and to sample any product in the tobacco area on
smokeless tobacco in regards to minors. Okay, now I ' l l be ver y
frank with the body. If you agree with the Hall amendment that
would stop sampling to minors, what you will be doing i s
agreeing to w hat a lready is the law in the State of Nebraska.
And I think Senator Hall offered the amendment simply to get the
bod; to focus on the attention is what we are talking about on
LB 48 does not deal with minors because if you change the bill
to deal totally with minors, it is the law in t h e St ate of
Nebraska today. So there must be something else we' re talking
about and that is what we were trying to get across y est e r d a y
but in some of the confusion the point was not made as clear as
possible. So hopefully that clarifies what the Hall amendment
does. If you agree with the Hall amendment, the bill will stop
sampling to minors, period. I t woul d a l l ow t he companies t o
sell to consenting adults or to sample to consenting adults, and
that is the nature of the Hall amendment and it deals, if you' re
concerned wi t h t h e minors, then you'd want to support t h at
particular amendment. Thank you, Mr. President.

PRESIDENT: Thank you. Se nator Haberman, please, f ol l owed by
S enator Wesely .

SENATOR HABERMAN: Call the question.

PRESIDENT: The question has been called. D o I s e e f i ve h a n d s ?
I don ' t . Now I do. The question is, shall debate cease? A ll
those in favor vote aye, opposed nay . Re c o rd , Mr . C le r k .

CLERK: 17 ayes, 5 nays to cease debate, Mr. President

PRESIDENT: It fails. Senator Haberman, or let's see, w e' l l g o
on to Senator Wesely next. Senator Moore .

SENATOR MOORE: Mr. President, members, I rise I g uess to
support the Hall amendment in some ways,e ven though f o r m e
personally, it was exactly backwards of this that I l earned m y
lesson not to chew tobacco. Maybe we should make it mandatory
that everybody 16-years-old chew tobacco because when I w as 1 6
out at the St ate Fair I g ot aho l d of a plug , c h ewed i t ,
swallowed i t , go t v i o l en t l y i l l and haven't chewed it since.
And so in some ways maybe we' re woiking backwards on this, but I
think what we really need to deal with is deal with the minors.
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That i s wh ere t h e conc e rn is. Tha t's what Senator Hall ' s
amendment would do. In some ways it is almost deja vu as we
talk about this whole issue, because if you go back to a l i t t l e
bill we debated at length last year dealing with motorcycle
helmets, a lot of it with the same arguments. I'm o f t h e
opinion you cannot eliminate all risk in society, but I am of
the opinion you can do what you can when people are at a y o ung
and impressionable age to prevent them from getting bad habits
and then when they are of legal age they can make a decision for
themse'ves. I think the Hall amendment strikes at the heart of
that. It doe s not just try and.. .you know, i n so me ways t h e
bill, .the next step is just overal l p r oh i b i t i on o f smokeless
tobacco, cigarettes and alcohol for that matter. W e alre ady h a d
the eighteenth amendment once and it didn't work but I guess I
am willing to try what Senator Hall is a ttempting i n h i s
amendment t o a t l ea s t m ake i t pe r f ec t l y cl e ar t h a t i t i s i l l eg a l
to distribute these samples to minors and I would support the

P RESIDENT: T h ank y o u . Senator Wesely, I didn't see you in the
back of the room. We' ll come back to you.

SENATOR WESELY: Thank you. Nr . Pr e si d e n t , members, again, I
would rise in opposition to the amendment. It only puts in
place what is already the law. It's there to make a point, you
know, that already you' re not supposed to be distributing to the
minors, so we understand that. Right now you' re not supposed to
be distributing to the minors, but what is t he p r ob l e m ? Th e
problem is you can't stop it because of the free distribution
and the system that they have set up. Until you completely ban
the giveaways, you' re not going to be able to s top th e g i v e a ways
t o t he k i d s . I think that is really where we' re at, and in
addition, I know we' re just fccusing in on the youth and t he i r
addiction and what can happen there, but I'm concerned about our
older citizens as well, those that are above ageand don ' t
recognize perhaps the addictive quality of this substance . I
don' t f eel so b ad ab ou t the idea of not allowing the free
giveaways of these to those people as well. N ow I kn o w w e' r e
focusing on the youth, that's really the highest priority and I
know we all feel that adults should be a b le to d ec i d e f o r
themselves what is best. I agree with that by and large. But
we decided on the helmet issue, for instance, that it was in the
best interests of the adults to have helmets on motorcycles, we
::hought that. I think it is in the best interests of adults not
t o ch e w ' t o b a cco and I think the use of free sampling ends up

Hall amendment.
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addicting these people, maybe without their knowledge a nd t he n
t hey g et hook e d and t hey start buying it and using it and
eventually in many cases they end up with some sort o f can c e r ,
perhaps a loss of life. Now in my estimation it is good public
health policy to recognize that on o c c a s i o n ou r ad u l t s ar e
subjecting themselves adversely to health risks and sometimes we
take steps to tr y and diminish that. We' re not stopping them
from buying the product. They still have that right. I f t h ey
want to go out and try it and like it, they can do that, but as
far as the free sampling, I think it's the wrong thing to do and
it ought not to be continued and I just feel that way v ery
strongly. I op pose the amendment and I'd offer the rest of my

PRESIDENT: Okay, Senator Dierks, you have about t h r ee and a
half minutes on his time, on Wesely's time.

SENATOR DIERKS: Tha nk y ou, Senator Wesely. Nr. P r e s i d e n t ,
members of the body, I just have to tell you what this amendment
does. T his amendment just guts t h i b i l l . I t l eav es the
statutes exactly as they are today without the passage of this
bill. So, in essence, it does what the tobacco industry has
been after all the t ime, k i l l i ng t h e l eg i s l a t i on . They want
nothing to do with this. All we' re talking about i s g r eed on
the part of the tobacco industry. That's the whole essence to
the problem. I f we adopt thisamendment, it j ust l eaves i t
exactly as it was today. What we have done in committee, what
we have done yes t e r day on the amendment is d one f or n au g h t
because this amendment that we' re talking about today will leave
i t e xac t l y as i t i s r i ght n ow . We have in the statutes that it
is illegal to pass this stuff out to minors. It do e s n ' t wo r k .
I t h a s not wo rked an d all the promises in the world by the
people that they are not going to come back to the State F air
does not mean that that is going to happen. We have to go with
total ban if we' re going to be effective because it i s n o t
effective today. H ow is anybody going to be able to look at a
youth and tell whether he is 18 or not? A nd ho w i s any bo d y
going to be able to look at a youth and ask him if he is 18 and
know he i s n o t l y i ng? There is only one thing we ca n d o i f
w e' re go i n g to be effective with this type of legislation, and
that is to pass it as the bill was introduced. This amendment
guts t h e bi l l . I t j u st ab so l ut e l y p ut s i t ba ck l i k e i t wa s , and
if we adopt this amendment, the message we' re sending to the
youth of this state is we really don't care. We really don' t
care if you want to go out and get yourself afflicted with oral

time to Senator Dierks.
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cancer because that is just what we' re telling them they can do.
We don't care if you want to become addicted to this stuff.

. .

PRESIDENT: One minute.

SENATOR DIERKS: ...another addiction. We all are abhorred with
the tales of drug abuse that is so rampant in our state and it
isn't as bad here as it is other places but it is happening and
we all know that. We keep reading about the drug busts. We
have a chance today to do our own little thing about a ddict i on .
We have a chance today to tell the people in this state that we
are against these vices that control the minds and bodies of our
youth. We have a chance today to vote against addiction, to
vote against poisoning our youth, to vote against their being
able to use these carcinogenic subjects. We cannot support this
amendment. I think it would be a travesty for us to allow this
amendment to pass. To tell you the truth, I'm not really
getting t. red about talking about this. I think it is one of my
pet pets today and has been all session and I guess that I 'm a
l i t t l e di sap p oi n t ed in all the amendments that are coming up
here. I'm disappointed because I think that I can see the power
of the tobacco industry at work and it bothers me t h at they
would try to continue to keep our youth in their bondage. So I
would urge that we defeat this amendment. Thank you.

PRESIDENT: T h ank y ou . I t h in k we ' l l br e a k i n , Se n a t o r Dierks,
on your bill for a moment,and Treasurer F r ank Marsh has some
special guests and, Treasurer Marsh, if you'd have your guests
come out on the south side of those pillars and line up so that
we can see them well, and if you would take Senator Scofield's
microphone, perhaps you could tell us a little bit about them so
that we will know.. .we wil l br e a k p r e cedent h er e a l i t t l e bi t
with...and...wherever you think it is good, Frank, for us to see

FRANK MARSH: I think they are assembled in the back o f the
Chamber at this particular time. This is a group of people that
have come on the People to People. ..excuse me, on the Friendship
Force Program to Nebraska from Tadzhikistan in the U.S.S.R. and
we' ve had a tour of the building this morning and so on As you
can see, I' ve been presented with the national c olors a n d the
costume an d so forth of that particulararea . I t ' s a v er y
unusual area and I'm going to just ask all of you to do your own
geographical research on the location of it, but we are hi ghl y
honored really that t hese 1 3 p e op l e have come from halfway

them well.

691



February 1 , 1 9 8 9 LB 48

(Applause)

State of Tadzhikistan.

around the world from the USSR i n o r d er to visit Lincoln,
Nebraska , and I kn ow that you would want to give them a good
legislative welcome. (Applause) Jus t a s e c ond , we have a l i t t l e
footnote here. Of this group, four of these people, and I wi l l
h ave y o u i nt rod u ce who they are, four of these people are a
member of the Supreme Soviets of the Republic of Tadzhikistan of
the Soviet Union. So they are the equivalent of the. . . f r o m t h e
legislative body of the Unicameral or actually, of t h e i r
legislative body in the State of Tadzhikistan, the Republic of
Tadzhikistan. So if you would, would you please introduce those
who a re t h e mem bers of the Supreme Soviets of the State of
Tadzhi k i s t a n , a n d I al so t h i nk t ha t there are two candidates
for...running for the next session of the Supreme Soviets of the

INTERPRETER: (Introduced visitors from the U.S.S.R.)

FRANK NARSH: Thank you, Lieutenant Governor, for this break in
the tradition of the use of the Chamber and so forth. We deeply
appreciate your courtesy extended today, a nd thank all of yo u
for the attention given this particular group. This i s o n e o f
t he w a y s i n wh i ch w e make pe a c e , not war . Th an k y ou .

P RESIDENT: Tr ea s u re r N a r s h , we very much appreciate your doing
this today for us, and on behalf of the Legislature, the e nt i r e
body, would you kindly thank the group for coming to see us i n
action and we appreciate your bringing them. Thank you , f o l k s ,
and aood luck to you on the rest of your journey.

F RANK MARSH: T h an k y o u .

PRESIDENT: We' re back on the Hall amendment. Senator N e l s o n i s
next. if we could have you come back to your seats, perhaps the
friends that are visiting want to visit,want t o ob se r v e us
more. If so, fine, if they choose t o l eav e , v er y g ood , but
anyway we' ll go back to business if you' ll return to your seats

SENATOR NELSON: Nr . S pe a k e r , members of the body, I will make
this very, very brief. Senator Dierks said it exactly right.
This amendment would do nothing but be s tatus quo a s w e h a v e i t
r igh t n ow. I t d oes n o t w o r k . Senator Haberman introduced
legislatxon last year banning. ..make the penalty for minors i n
c igare t t e s and snuff and it simply would gut the bill. I t ' s

please.
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just another way for the tobacco industry, with their millions
and millions and millions of dollars, to defeat our kids and
that's simply what it does. So I urge you to defeat t he Hal l
amendment and let's proceed with the bill as it is. I t ' s a good
bill that has stood the test and there is no other way that we
can handle it, so you have to vote your conscience and do as you
please. With that, that's all I have to say.

P RESIDENT: Th a n k y o u . Senator D i e r k s , p l e ase , f o l l o wed by
Senator Ber n a r d - S t e vens and t h e n Sen a t o r A b b oud . O kay, t h e
question has been called. D o I se e f i v e h an d s ? I do and t h e
question is, shall debate cease? All those in favor vote aye,
opposed nay. We' re voting on ceasing debate. Record, p l ea s e .

CLERK: 26 ayes, 0 nays to cease debate, Mr. President.

PRESIDENT: D e b at e h a s c e a s ed . S enator L y n ch , would you l i k e t o
close on the Hall amendment, please?

SENATOR LYNCH: Mr. President and members, t hi s i s d i f f i cu l t ,
there is n o doubt about it. However, I think this is one of
those emotional issues that you have to have the ut most a nd
deepest respect, that demands that you have the utmost and
deepest respect for its introducer such as Senator Di e r k s an d
S ena or Ne l s o n an d o t h e r s . I have n o p r o b l e m w i t h t h at at a l l .
What i i nt er e st i n g a b ou t i t i s though, that almost al l t h e
dialogue we' ve heard this morning has to do with youth. We have
to protect our youth. What the amendment does is simply
indicate and enforce the existing law which says that m inors
cannot, in fact, be sold this product and, in fact, minors w i l l
be responsible for their own actions. I don't know how often as
adults we assume we have to be responsible for o thers a nd w e
s hould i n some c ase s , but how often do we ever think about
i mposing ou r w i l l b ut at t he sa me t i m e s a y i n g we ' l l l e t yo u off
the hook to those that we impose that regulation on. In t h i s
case, we do. We just simply say to kids, who wi l l h a ve t h e k i nd
of product that has been mentioned and debated now for s o l on g
that it's okay if you' ve got it, we' ll let you get away with it,
but on the other hand we want to make sure that the law does not
specify and provide that, in fact, as minors you should not have
this product in your possession. It's way out of proportion at
thi s p o i n t in my o p i n i o n . The amendment specifies t ha t t h o se
people that we would like to protect. It seems to me that based
on that, you' ve heard an awful lot about what does or doesn' t
exist. It is my understanding, a nd I st and co r r ec t e d i f I ' m
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amendment.

amendment.

wrong, that Utah is the only state in the country that has a
total ban. Minnesota may have just recently accomplished that,
I'm not quite sure. But on t h e ot h e r h an d , we wan t t o be
careful that we actually accomplish what we intend, no more o r
no less. I think the amendment as offered simply does that and
I w o u ld ask on b eha l f of Senator Hall your support for this

P RESIDENT: T h ank y o u . The question is the adoption of the Hall
amendment. All tI ose in favor vote aye, opposed nay. H a v e you
all voted that care to? Record, Mr . C le r k , p l ea s e .

CLERK: 1 0 ay es , 18 n ay s , Mr. President, on adoption of the

PRESIDENT: The amendment fails. D o you h a v e an yt h i n g else,

C LERK: Yes , Mr . Pr e si d e n t , I do. Mr. P resident, Senator
Bernard-Stevens would move to amend the b i l l . (Bernard-Stevens
amendment appears on pages 545-47 of the Legislative Journal.)

SENATOR BERNARD-STEVENS: Thank you , Mr . P re si d e n t , members o f
the body, the last amendment by Senator Hall was simply a point
that was trying to be made, that if we were truly interested in
just stopping the sampling to minors, t hen we'd wan t t o accept
the amendment that Senator Hall had, and as I pointed out to the
c ommittee, if w e would have agreed to the Hall amendment, we
would have agreed to what is already statutory law now. Right
now a s of t od ay , as we speak for the most part, it is against
the law for minors to obtain tobacco in any form and use it.
What I at tempt to do with this amendment,and to be frank with
t he body , i t i s b as i ca l l y . ..it is very similar to the amendment
yesterday with some expansionary language in the intent. I t d i d
take out in the sections toward the end that part having to do
with telephoning because the tobacco industry i n g e n e r a l do es
not use that fo rm. So that was taken out to make it a more
complete and different amendment at some point. Quite honestly
there has been a lot of confusion on this and I don't want to
take a lot more of the body's time because t here a r e so many
other issues that are also very, very important that this body
needs to spend some time on as well. We have talked about the
millions of the tobacco industry and, "Cap", I don ' t kno w about
you but I'd put "Tuffy Tooth" against the tobacco i ndustr y an y
day. I think "Tuffy Tooth" would probably come out on top. No

M r. C l e r k ?
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one would disagree with that. But there are a lot of c l o u ded
issues that began to develop yesterday. We had people talking
about helmet laws; we' ve had people talking about legislating
safety and morality; we had people talking about teachers, that
it is going to fall on the burden of the teachers to e n force
these things and ' don't blame the body for getting a little bit
confused on what the Bernard-Stevens amendment and what the bill
is actually trying t o d o on L B 4 8. I t hi nk I c an si m p l if y
things very quickly for the body. I hope to be able to , and
then hold my peace and let the body vote and decide which way it
wants to go and go with the wishes of the body. T he issue i s
v ery, I t hi n k, si m p l e . We have an industry, in this case it is
the tobacco industry, and I feel uncomfortable in this position
I might add because I don't n ecessaril y sup por t , i n f ac t , I
don't support the p roduct of this industry. I do not s upport
that product personally. But we have an industry who is saying
to the Legislature of the State of Nebraska,we don't want o u r
product going to minors as well. We want stiffer sanctions
against us. We ' re willing to gostiffer sanctions against us.
We' re willing to go into a more of an advertising campaign to
stop minors from developing an addictive habit. A nd I h a ve , a n d
I would pass out, but I think the body understands it just as
easily without having more things cluttering their p~per, I have
advertisements that have been put in newspapers throughout this
area. I have advertisements from the tobacco industry that was
put in school papers in the ~ o f the Nebraska Association of
S chool Boards w a r n i n g minors not to do t o b acco , sm okel e ss
tobacco b e c ause it is harmful and cancer causing and habit
forming. In fact, just as an aside, the Nebraska Association of
School Boards in their report or in their magazine c al l ed t he
~c , re fused the tobacco industry's ad that warned minors not
to use smokeless tobacco because it was harmful to their health
and I h ave a letter that says they refused that ad which I
thought was interesting. Okay? The poi nt i s w e hav e an
industry that is saying we do not want our products to go to
minors and we want to increase the sanctions to keep that from
h appening, b ut pl e as e , they s a y , gi ' v e us the right in a
capitalistic American free enterprise system, give us the right
to market our products to adults, to consenting adults. And,
members of the body, that is, in fact, the i ss ue he r e . One
other comment and then I will hold my peace or at least try to
and hopefully we can get to a vote on the b i ll and o n t he
amendment. The comment is about LB 48, if it passes without the
Bernard-Stevens amendment, what do we have? Right now in the
State of Nebraska, colleagues, we have a law that pr ohibits
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minors from using t obacco i n an y form and it is a Class V
misdemeanor right now, and that doesn't change within my b i l l .
Right now in the State of Nebraska we have a law against giving
samples products to minors and it is a C lass III misdemeanor
right now. LB 48 does not change that except that it deals with
adults because we' re not going to let adults do that. My point
is, you and I, whether we smoke or not, do not want our youth to
be addicted by smokeless tobacco. It is a society's dilemma as
students are taught not to go into smoking and yet they walk by
a faculty lounge that r eeks wi t h smo k e ; as the Legislature
grapples with the problems of tobacco, and yet many of u s ar e on
the s i d e or i n ou r offices smoking at that particular time.
Teachers and peopl e h z e seen students that smoke and t h ey d o
not enforce the laws we have now because society has been unable
to grapple with that. The bes t e d u c a ti on , t he bes t w e c a n d o
for our young people is to educate them, tell t hem what i s
happening and one of the real positive things that has come out
of this discussion, and hopefully the agreement of my amendment,
i s we have some young people n ow t h at h av e sen t u s l e t t er s
s aying , p l ea s e , supp o r t LB 48 and they show "Tuffy Tooth" and
they show all the little cartoons they have drawn and t h at i s
marvelous. I s upport it because we are beginning to talk about
the issue to our young and form the attitudes in the minds o f
our young and that is where we will be successful. LB 48 w i l l
not change anything in regards to the problem that f a ce s ou r
society in smokeless tobacco and oral cancer. The dentists that
h ave ca l l ed me h a v e said, please support LB 48 because it will
stop our young being addicted and getting cancer. I asked t h e m ,
have you read the bill? Do you unde r s t an d t h e co n s equences and
what w e ' r e r ea l l y talking about, and t hey sa y, no , q u i t e
honestly I haven't read the bill, but I was told I need to cal l
my senator and this bill would help us stop cancer in young.
There has been a lot of lobbying, Senator Dierks, on both si des
I suspect. But the real lobby effort is right here, not outside
t he d oo r . We make the final decisions and I implore to the
body, the decision we make today is simply, are we going to
a l lo w an i ndu st r y to a d v e rt i s e o r market their products to
adults, and also at the same time with my amendment, put stiffer
requirements and punishments on t hose pe o p l e who ar e g i v i n g
th..se samples illegally to minors, which is the law now, or a r e
we going to simply go with LB 48, pat ourselve s on t he back,
tell ourselves we did something to stop cancer when, in fact, we
did nothing at all because, ladies and gentlemen, col l e agues ,
I' ve been around young people a long time. Passage of L B 4 8 as
i t now st and s without the Bernard- St evens amendment,

696



February 1 , 1 9 8 9 LB 48

unfortunately, will have n o e f f ec t . Those chi l d r en , o u r
chi l d re n wi l l , i f t hey have the right motive or the wrong
motives, if they have the wrong guidance, will choose to smoke,
will choose to d o sm okeless tobaccor egard l ess o f w h a t w e d o
here today and that is the simple point o f i t . Th an k yo u ,
Nr. P r e s i d e n t .

PRESIDENT:
amendment.

CLERK: Nr. President, Senator Elmer would move to amend the
Bernard-Stevens amendment. (Read Elmer amendment. See page 547
of t h e L e g i s l a t i v e Jou r n a l . )

PRESIDENT: Senator Owen Elmer, please. Just a moment, we don' t
have you on y e t . Tr y u s now .

SENATOR ELNER: Thank y o u , Nr . P res i d e n t and members . I n
reading Se n a t o r Ber na r d - S t evens ' amendment at the e nd of
Section 1, it states no county, city, or village shall adopt any
ordinance or regulations inconsistent with Section 1 to 4 of
this act and Sections 28-1418 and 28-1419. Ny p o i n t her e i s
that that particular language would make it impossible for any
city or municipality in our state to make any c hanges l e ss
restrictive, more restrictive or in any other way that would
affect the dispensing or g i v i ng away of tobacco in t h eir
municip a l i t i e s . And I would say that we should a l l ow t he se
cities or municipalities t o p a ss o r d i n an c e s t hat a r e mo r e
restrictive than t hi s act wo u l d a l l ow. In other words, if a
city wished to ban the giving away of smokeless tobacco products
t o anyone wi t h i n t h e i r c i t y l i mi t s , t he y c o u ld do so if this
amendment is adopted that I'm offering. A nd i t w o u l d si m p ly
change "inconsistent with" to "less restrictive t han" , so i t
w ould say n o c o u n t y , city, or village shall adopt any ordinance
or regulation less restrictive than Sections 1 to 4 of this act .I ' d a sk f or you r adop t i on of thi s amendment t o t h e
Bernard-Stevens amendment. Thank you.

PRESIDENT: Thank you. I h ave several lights on but I don' t
know if any of you wish to speak about the Owen Elmer amendment
to the amendment. If you do, please raise your hand so I may
call on you. If not, the question is the adoption of t he O w en
Elmer a mendment t o t he Be r na r d - S t e v en s amendment. Owen
E 'mer. . . o h , S e n a to r S t e v ens .

Thank you . Nr . Cl er k , we have an amendment to the
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SENATOR BERNARD-STEVENS: Nr. President, just a q uick note.I' ve discussed this with Senator Elmer and I think it is an
excellent amendment and I would certainly be in support o f t h e
adoption of this amendment.

PRESIDENT: Ok ay . Senator Owen Elmer, would you like to close?
Okay, the question is the adoption of the Owen Elmer amendment
to the Bernard-Stevens amendment. All those in favor vote aye,
o pposed nay . Rec o rd , N r . Cl er k , p l e as e .

CLERK: 16 aye s , 0 n a y s o n a d o p t i o n of t he amendment to t h e
amendment, Nr. President.

PRESIDENT: Th e Owen Elmer amendment to the amendment is
adopted. Now we' re back to the Bernard-Stevens amendment and I
have Senator Dierks on next followed by Senator Schmit.

SENATOR DIERKS: Nr. President and members of the body, I ' d l i k e
to assure Senator Bernard-Stevens that I am not confused about
the issue here. I want everybody to understand that I am no t
confused about what we' re doing and I sincerely hope that no one
e lse i s co n f u s ed . The issue is not confusing in the least. The
issue is very simple. The issue is, do we allow the tobacco
industry to continue to enslave the people of our s tate w ith
their promotion of smokeless tobacco products or do we not'? Or
do we bow to the greed of the tobacco industry'? This i s t h e
i ssue . I t ' s v er y simple. It is not confusing. T here i s
nothing about this that is confusing. If there is confusion, it
is because of all the amendments that are being brought up here
and these amendments are meant to do that very thing. The
amendments are very well orchestrated, they are meant to confuse
the issue. Don't let it happen. The i s su e i s ve r y , v ery s i m p l e
and straightforward. I'd like to just read a few of the people
who are supporting this legislation and I think it's impressive:
The Neb r a s k a Den t al Association, the Nebraska H y g ie n i st s
Association, the Nebraska Laborat or y T ech n i c i an s Associ a t i on ,
t he A m e r i c a n Can c e r Society , t he Nebraska Dental Assistants
Association, the Nebraska State Education Association, t hi s i s
t he N S EA, t he Neb r a s k a State Department of Education, the
N ebraska C o u n c i l of School Adm inistrators, t he Neb r a s k a
Association of School Boards, the Creighton University School of
Denti s t r y and the College of D entistry at the University of
Nebraska Medical Center. Now, that, to me, is a very impressive
group of people who support this legislation as I brought it who
do not support the amendments that people are trying to confuse
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this issue with. Please do not be confused. This i s sue i s
extremely simple. Keep that in your mind. Thank you.

PRESIDENT: Th ank you . Senator Schmit, please, followed by

SENATOR SCHMIT: Nr. President and members, I have no t s p oken on
this issue and I know absolutely nothing about it which makes me
as well qualified to address it as anyone. I j us t w an t t o p o i n t
out that one of the things you learn around t h i s p l ac e afte r
15 or 20 y ea r s i s that if you want to besuccessful on this
floor you seek out a little narrow area that is kind o f i n a
minority position and you attack it with both guns and both
barrels and you go at it full throttle and pretty soon you whip
this thing into line. Now I don 't know anything about the
smokeless tobacco industry, but I would estimate that there are
many, many times as m any dollars spent on other kinds of
tobacco, including some of that which I use occasionally, as
there is on smokeless tobacco. But you never want to attack the
cigarette industry because they are powerful. You never w an t t o
attack the cigar industry. Tho se h igh-priced cigar s c an
generate opposition. Besides, if you attacked and we r e
successful in destroying the cigarette industry, you destroy one
o f t he b e st sou r ce s of revenue the St ate o f Nebraska h a s
notwithstanding the fact that there are deep c o ncerns a b o u t the
cancer causing problems with the cigarettes. S o what d o y o u d o '?
You seek out the smokeless tobacco industry which has become a
giant and you just take off after it full throttle and pretty
soon y o u h ave it painted up there with a great big image as
being the most terrible thing you can imagine. And after a
whil e t h at g i ve s those of us wh o ar e afraid to fight the
cigarette industry, we' re afraid to fight the cigar industry,
gives us some l ittle bit of satisfaction where we' ves truck a
blow for health and safety and protection of the chi l d r en . I
was just going through the newspaper here. There i s an ad i n
there for cable TV. I might happen to personally think that the
trash that comes in at my house on cable TV is a d a r n e d si gh t
more destructive to children than someone who might possibly
give away free samples of smokeless tobacco to an a du l t . Bu t
that is going to run in the newspaper. Every week we see h u ge
ads touting the benefits of the various kinds of tobacco. But
we are saying the one really evil method of advertising where
you just give away a sample i s ev i l , sh ou l dn ' t be c o ndoned,
threat to society, threat to health. You know a ce r a wh i l e you
wonder a b ou t t h e hyp oc r i sy of the whole thing. I don' t k no w

S enator Ne l s on .
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what possesses certain people to use smokeless tobacco, makes no
difference to me. But it would seem to me that if you' re going
to ban one form of advertising for one type of tobacco you ought
to ban it for the entire gamut, make i t i l l eg a l t o gi ve away a
cigaret te , i l l ega l to g i v e a way a c i g ar , i l l eg a l t o gi v e a w ay
anything to anybody and make it all go through the new spapers.
We learned this morning that one newspaper in this state is too
powerful for the Legislature to control , so mak e i t al l gothrough t h e new spaper and then, of course, it's going to be
fine. The newspaper industry was able to successfully convince
the public and the C ongress that i t was evil to advertise
tobaccc on television. Talk ab ou t a coup, t alk abo u t who
controls what to put the whole Congress in your pocket, my gosh.
So today we' re going to strike a blow for health and safety of
kids by outlawing a couple of adults ex c h anging a s ample of
snuff, couldn't care less. Probably put a lot of other s tuf f i n
your mouth that hurts worse and drink a lot of it that is worse,
but, no , er o i n on t he st r aw ma n , use your e l e phant gun ,
destroy it, wipe it out a nd t h e n wa l k awa y v ictor i o us . I
r espect Senator D i e r k s . He is a fine legislator. I r e spect h i s
goals, his principles and I congratulate him for many things he
undertakes. But I don't really think, Senator Dierks, that this
b il l i s qui t e t h a t a l l i m p o r t a n t . We spent a lot of time on i t .
I f i t be c omes law and i t i s no . ..there is no better enforcement
of it than there is with some other bills, I don' t k n ow what y o u
have a c complished .except that you may have made it impossible
for one industry to compete with another. I would sug g est i f
y ou want t o pur su e this l i ne of r ea s o n i ng , t hen we ought t o
pursue all advertising of all tobacco products because a l l of
i t , i nc l ud i n g t he cigar in my pocket, is probably detrimental
one way or another to the health.

. .

SENATOR LANB PRESIDING

SENATOR LAMB: Thirty seconds, Senator.

SENATOR SCHNIT: I would suggest, that you ought to a dopt t he
Bernard-Stevens amendment and then go ahead w i t h t he b i l l .
Thank you.

SENATOR LAMB: The Chair recognises Senator Nelson.

SENATOR NELSON: Question.

SENATOR L><iB: The question has been called for. Do I se e f i ve
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hands'? Yes, I see five hands. All those in support of calling
the question vote aye, those opposed no. H ave you al l v ot e d '?
Record, Nr . Cl e rk .

CLERK: 25 ayes, 0 nays to cease debate, Nr. President.

SENATOR LAMB: Debate is ceased. Senator Be r n a r d - S t e v ens , t o
c lose .

SENATOR BERNARD-STEVENS: Thank you , N r . Pr e s i d e n t . And f o r
those members that are listening on the units, I ' l l be ask i ng
for a call of the house here so we can be sure and ge t a vo t e on
this particular matter with as many people here as possible but
I w i l l no t d o so s i m p l y so t he y c a n hea r my c l o si n g . I ' l l wait
till after the closing before I do the call of the house. I ' l l
just take a...two minutes, if I can, or hopefully even less
because I think the body has heard quite enough in arguments on
both sides. I think the body has been lobbied h ard e n o ug h on
beth sides and I think we' reready to make whatever decision
this body cares to make. We' ve had a lot of emotion at t imes
and that' s what some of these issues are when we get to issues
such as prayer in the public school s o r ab or t i on o r cancer and
health in our young. Sometimes we get a little emotional and a
little personal and I know that happened a little bit yesterday
and I want people to know that I certainly have no hard feelings
fcr that w hich was st ated yesterday in the midst of emotion.
However, I t h i nk t h e m ood i s a l i t t l e b i t l e ss emotional right
now and I think the mood of the Legislature is, let's look at
the issue, try to ferret out all the emotional parts and see i f
we can get down to the guts of the bill. And I re a l l y c an ' t sa y
it much better than my friend Senator Schmit did, is that if we
truly think that passage of LB 48, as it is, is going to r eal l y
solve or r eally help in the enforcement area, in the a reas o f
oral can c e r a n d m i n o r s smoking, then you want to suppor t LB 4 8
but I think w e'd be sadly mistaken. Unfortunately,w e'd b e
sadly mistaken. With the Bernard-Stevens amendment, what w e' r e
dcing is we' re saying we can take a first step here today. We
can make it be a little, even more tougher for the i ndus t r y t o
give out s amplings. We have basically forced the industry to
say, y e s , w e sup p o r t t h at , a nd I h a v e i n m y h a n d a letter from
t he president of t h e companies that would be saying that not
only will they support it and do they support it, but they wil l
be putting in an ext ensive advertising campaign to make sure
that the minors are understandable to the question of wh a t
s mokeles s t ob acc o can cause, and they will do that. And, i n
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fact, th..y will do that regardless of what happens h ere t od a y .
They are committed in stopping our young from smoking or from
chewing the smokeless tobacco. The Bernard-Stevens amendment in
short says, we will have more extensive penalties for those that
give away free samples, which is right now against the l aw, we
will have more ex tensive penalties on that,we will make sure
that there is a dual responsibility with the minors which is
al read y now i n t h e law and we will at the same time close a
loophole that has been in our law for a long time wi th the
Bernard-Stevens am endment which I'm surprised hasn't been
mentioned. Members of the body, it is now current y, a ccord i n g
to Nebraska statutes, not i l l eg a l f o r a mi no r t o p ur ch a s e
tobacco, or smokeless tobacco at this point. It ' s agains t t h e
law to use, but it's not against the law to purchase. I n t h e
Bernard-Stevens amendment, that is taken care of. I n f act , i t ' s
interesting, it was the tobacco industry that is so e v i l t h at
found that loophole and said you need to close that, State of
Nebraska, because that is a glaring loophole and i t i s i n t h e
Bernard-Stevens amendment. We can take a first step, a bet t e r
step in helping our young k ick and no t beg i n a h a b i t o f
smokeless tobacco. We can do something for oral cancer here
today, and by doing something for our youth, for the society, we
can do so by supporting the Bernard-Stevens amendment . Th an k
y ou, Mr . P r e s i d e n t.

SENATOR LAMB: The mo tion is the adoption of the amendment by
S enator B e r n a r d - S t e v ens . Those i n supp o r t v ote aye , t h o se
opposed n o. Have you a l l vo t ed ? The motion is a call of the
h ouse. Tho s e i n sup p o r t v ote ay e , t ho se op po s ed v ote no .
Record, Mr . Cl e r k .

CLERK: 25 ayes, 1 nay to go under call, Mr. President.

SENATOR LAMB: Th e house i s und e r c al l . A ll u n au t h o r i z e d
personnel please leave the floor. P lease r e c o r d y o u r p r e se n c e .
Senator Landis, for what purpose do you r i s e ?

SFNATOP LANDIS: Only for a point of information,not a b ou t t h e
i ssue a t h a ' . Since it will be just a few s econds be f o r e w e d o
anything wi t his anyway, I'd like to inform the body that I 'm
passing around today an outline of a 300 page bill that will be
coming up for special order on Friday. I t ' s L B 92 . T o give y o u
a dvance no t i c e a n d a cha nc e t o look at the provisions, I ' ve
included one page in which summarizes the process that brought
the bill about and on the other nine or t e n p a g es a sec t i on by
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section analysis of everything that is in the bill. But I
thought with a cou ple of days advance notice you might have a
chance to prepare and at least feel comfortable when t h e b i l l
comes up for special order on Friday and that xs the pu pose of

the amendment.

have some items?

the memorandum.

SENATOR LAMB: You are out of order, Senato r La n d i s .

SENATOR LANDIS: Am I? Thanks.

SENATOR LAMB: S enator Ashford, Senato r Bey e r , Sena t o r Ch am b e rs ,
these are some of the people that we' re looking fo r at t h i s
point. Sena tor Lindsay, Senator McFarland. Please come to the
C hamber an d r eco r d y o u . p r e s e n c e . The hous e i s unde r c a l l . I
believe Senator Bernard-Stevens has indicated that we c an b e g i n
the roll call, Mr. Clerk. I n r e v e r s e o r d e r , t he r e has be en a
r eques t f o r r eve r s e o r d e r .

CLERK: ( Rol l c al l v o t e t ak en . See p age 5 48 o f t he L eg i s l at i v e
Journa l . ) 20 ay es , 18 nays , M r . Pr e s i d en t , on th e ad op t >on o f

SENATOR LAMB: The amendment is not adopted. Mr . Clerk, do you

CLERK: Ye s , Mr . Pr es i d ent , I do. Mr . President, Senator Abboud
a nd Low e l l J ohn s o n , o r , I ' m so r r y , Senator Abboud would like to
add h i s n a m e t o LB 116 ; Senato r Lowel ' J ohn s on and Bec k t o
LB 325 as co- i n t r odu c e r s . (See page 549 of the Legislative
Journa l . )

Senator Landis has amerdments to LB 92 t o b e p r i n t ed . (See
pages 549-50 of the Legislative Journal.)

Busin es s and Labor r epo r t s LB 176 t o Gene r a l Fi l e wi t h
amendments. That is signed b y Se n at o r . Coo r d s en . Educat i on
reports LB 140 t o General File with anendments, LB 336 G e n e r a l
File with amendments. Those ar e s i gn e d b y Senator W ithem as
C hai r . (See pages 550-51 of the Legis'ative Journal.) T hat i s
a l l t h at I h av e , Mr . Pr e s i den t .

SENATOR LAMB: Sena tor Chizek, would you c ar e t o o f f e " t h e

SENATOR C H I Z EK: You d on ' t want t o come back after lunch. I

motion to recess for lunch?
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Mr. P r e s i d e n t .
page 559 of the Legislative Journal.) That is all that I have,

PRESIDENT: We ' l l move o n to L B 48 , p l ea s e. Wh e r e w e r e we,

CLERK: Mr . Pr e s i den t , LB 4 8 wa s a bill that was introduced by
Senato r Di e r k s and S enator s Cha mbe r s , Nelson , Sch e l l p ep e r ,
Hefner, Lamb, Crosby and Hartnett. It relates to smokeless
tobacco. The hill was introduced on January 5 of this year,
referred to the Health Committee, advanced to Ge neral F i le .
Committee amendments were adop t ed o n Jan u a r y 31 . The b i l l wa s
discussed on January 31 as well as yesterday, Mr. President. I
have pending to the bill ar. amendment from Senator Abboud.

Mr. C l e r k ' ?

PRESIDENT:
p lease .

SENATOR ABBOUD: M r . President, c ol l e a g u es , I wi s h t o w it h d r a w
the amendment until Select File.

PRESIDENT: It is wi thdrawn. Do you h av e a n y t h i n g e l se on i t ,

Al l r i gh t , Sena t or A bboud, on you r ame n dment ,

Mr. C l er k ?

CLERK: I have nothing further on the bill, Mr. President.

PRESIDENT: Senator Nelson, your light wason. Ok ay . Sen at o r
Dier ks , I g ue ss we ' r e ready tn discuss, if anything, about t h e

SENATOR DIERKS: Th at's interesting. Mr. President and me mbers
of the bo dy, I am a little further r e l i e v ed . I wou l d l i ke t o
tell you that I was ap proached b y a l ad y ye st e r d a y i n t h e
hallway of t he Cap itol that would l ike t o h a ve had h e r
organization as one of those who was favoring the legislation.
When I ment ioned some of the groups that were, t he t ea c h e r s '
association, th e American Cancer Soc i et y , t he Med i ca l
A ssociation, th e Dental Association, of course, th e dental
nygi enists and the dental assistants, a l l t ho s e p e o p l e w h o were
so generous with their time at the hearing and came to testify
in favor of the bill, this lady was not at the hearing b ut sh e
wanted to indicate their support. She is an Executive Director
of the State Parent Teachers Association and I app r ec i a t e t ha t .
I t h i nk t h a t i t indicates a litt le more t h e b r oa d b as e of
support that this legislation has. I t h i n k w e ' v e d i scu s s e d t h i s

advancement of the bill.

709



February 2 , 19 8 9 LB 48

legislation long enough. Everybody knows the pr o s a n d cons of
it. I am wil ling to a ttempt to get this bill advanced and
knowing that I'm going to probably deal with some mor e
amendments at S elect File, but the only thing that I'd ask for
you to remember is that we' re dealing here strictly with the
issue of the health of the people of this state. I t ' s j u st t h at
simple an issue. We' re not. ..we are not trying to do anything
t hat i s i m moral , i l l eg a l or . ..the whole thing is very simple and
very pure and it is difficult for me to understand opposition to
thi s b i l l . The on l y w a y t h a t I und e r st a n d i t i s I und e r st a n d
the greed involved with the tobacco industry and the chink we' re
putting in the d oor a s far as they are concerned is to the
giving away of these products. So without any further
discussion about this, I'd just like to urge that we go ahead
and advance th e b i l l t o Sel e c t Fi l e . Thank you .

PRESIDENT: Nr . Cl e r k , I unders t and we h ave a motion on t h e

CLERK: Nr . Pr e si de n t , Senator Bernard-Stevens would move to
i ndef i n i t e l y p o s t p one t h e b i l l .

PRESIDENT: Senator Dierks, you have the right to take it up now
or tomorrow, or later I should say.

SENATOR DIERKS: Well, I think we'd better take it up.

PRFSIDENT: All right. Senator Bernard-Stevens, please.

SENATOR BERNARD-STEVENS: T hank you , N r . Pr e s i d e n t , m embers o f
t he b o d y , j u st so the body understands my intention on this
p art i c u l a r m a t t e r o n t h i s b i l l t od ay , I don't think there would
be any problem parliamentary and I th ink I understand the
parliamentary rules as well as most in the body to b e ab l e t o
take u p an awf u l lot of time on the floor today, if not the
entire day wasted on a bad bill in my opinion, LB 48. I 'm not
going to do that, however. I d i d f i l e m y m o t i o n t o i nd e f i n i t e l y
postpone t o cr eat e a brief discussion and I hope others will
participate, and I'm basically going to make a couple points to
the body that I hope they kind of take a moment to listen to if
at all possible. One of the things t hat we h av e h e r e and ,
again, I w ish it wasn't me necessarily speaking on this since
I' ve been in the forefront of it and I hope that others will
take part as well. One of the things that we had is that LB 48,
I think many of you k now, g o t c ar r i e d a way , way beyond t h e

desk.
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intent of what LB 48 was going to do. One of the things that
happened is that if we passed LB 48,we'd set up a relatively
hypocritical situation, if not ludicrous situation, w here I
could h a ve a c an of chewing tobacco in my back pocket and I
would not be able to give it to any of you here b ec a u s e t h at
would be a free sample, but if I had a cigar I could go ahead
and do that. If I had some cigarettes I could go ahead and give
you a free sample of that. That would be no problem, but we' re
just doing it on s mokeless tobacco and we' re saying that not
only are we going to set up this ridiculous situation, but we' re
also saying that we' re doing something to stop ca n ce r wh e r . i t
doesn't change any of the statutes. It won't stop anybody from
chewing and it won't change anything that society h as a t t h i s
point. All the other things kind of got mixed up. It also sets
up a kind of ludicrous situation where under ce r t a i n
c rcumstances the most regulated industry in our state, the
alcohol industry, they can, in fact, still give samples out
under certain circumstances and yet we' re not going t o a t t a ck
that one, we' re going to specialize this thing here. I ' d a l so
like to point out to the body, and, again, if I could hav e
partial attention, a lot of things were stated a few days ago
about an AG Opinion on the constitutionality of the bill last
year and, consequently, LB 48 of which there has not been an AG
Opinion made on 48. I did a little research last night and I ' d
l ik e t o a ssu re "Cap" Dierks that I did the research b e c a use I
wanted to know. There are three questions that were as k e d i n
the AQ Opinion by Senator Nelson o ne year ag o o n L B 8 6 1 . The
questions w ere relatively b road , ask i n g i f i t was
unconstitutional. They talked about the commerce clause which
is kind of a jo ke in law school, if anybody kn o w s t h at
everything i try ing to be covered under the commerce clause.
They talked ab ut the First Amendment which is a l eg i t i ma t e
question and they talked about Article III, Section 18 of the
Nebraska Constitution. And there was an AG O pinion b ased on
those limited and narrow questions saying that they didn't think
there was any p r o b l e m. However, I think the body should know on
record is that the request was not an accurate request. A
proper and accurate AGO request re constitutionality should have
b een r e q u e s t e d , we sh o u l d h ave r eq ue st ed a com p l e t e
constitutional a nalysis under bo t h f ed er a l and s t a t e
constitutions. Although there may be plausible arguments as t o
why LB 861 or LB 48 today might violate the First Amendment or
Art i c l e I I I , Sec t i on 1 8, a nd even t h o ugh a h ost of l aws have
been held unconstitutional under the broad face of the commerce
clause, it is simply not an accurate analysi s o f
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constitutionality if the request is this limited as it was last
year, and may I remind, there has not been a request this year
on the broad base state and federal constitutionality of taking
a industry and regulating and stopping a market activity of
which it is a legal product to sell and not doing it on any. . . t o
any other corporation or company. That has no t b e e n d one unt i l
this morning of which I' ve asked the Attorney General's Office
'to look at this situation. What I am going to ask the b ody t o
d o, in all deference I a m not going to continue with my
indefinite postpone motion. I will withdraw it at s ome p o i n t
this morning. I am not going tostop a vote and try to amend
and amend and take the body's time one further day in trying to
keep t he b i l l on Gen e r a l Fi l e . W hat I w i l l be ask i n g t h e b o d y
to consider is to not to advance, not to k ill the b ill, do
not...I'm not asking anyone to v ote against and kill LB 48.
What I am. asking the body to do is not to advance t he b i l l t o
Select File and in my hopes we have the following situation. We
have an industry that is b en d i n g ov er backwa r ds a n d g o i n g
further than they' ve ever gone before in trying to n egot i a t e a
good compromise and we h ave another side that is simply refusing
to do so. And what I'm afraid of is we' re going to lose out in
the long run to make some good, solid contributions and gains,
we' re going to lose that. I would l i ke t o b e ab l e t o ha v e s o me
time to get these two parties together to see if they c an w o r k
out a reasonable and, in fact, positive steps in order to really
do something to stop oral cancer in this particular society.
Nay I point out the body again that LB 48 will not s top an y o n e
from chewing tobacco. LB 48 will not stop our young from
chewing tobacco. We have done nothing with LB 48 except take a
small step what we are able to get the industry to do and to
give and to give and take in a negotiated environment i s f a r
greater and better for what our society needs at this point than
what LB 48 will do. I would like some time to be able to do
that. I would also tell the body ' hat if getting the two sides
together, and I' ll be quite honest with you, I' ve approached the
introducer of the bill and in typical fashion we have simply
refused to do anything along this line and I don't blame Senator
Dierks for doing that. I suspect I may be doing the same i f I
were in his position, but nonetheless,an intransigent position
of, no, we will not try to do anything that might i mprove t he
b i l l and t h at i s d iscourag i ng . I would give this body my
certain word and I think I could speak for the others that would
be agains t t h e b i l l i n t h i s po i n t that if nothing could be
worked out between now and some time next week when it would be
coming up again on General File, I would not stop it from going
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to Select File. I would not file any motions whatsoever. In
fact, I will not stop it today from going on to Select File. I
cannot speak for Select File, however. I would hope that the
body would take some time and say the issue has gotten a little
out of line; let's not pass the bill on t o Se l ec t Fi l e ye t ;
l et ' s k e e p i t al i ve ; l e t ' s d on ' t k i l l i t an d l et ' s s ee i f w e c a n
get these two groups together to really create a bill and a law
that can really do something to help stop the nicotine a ddic t i o n
that can come with smokeless tobacco so that not only Senator
Nelson and her good intention is going to be met,not o n l y a r e
my good intenti>ns going to be met and that both...those both
are to stop people from using smokeless tobacco, but we can also
make some positive steps in the laws that we have in this state
to truly do something that is beneficial for the kids, c hi l d r e n ,
and adul t s . . .

PRESIDENT: One minute.

SENATOR BERNARD-STEVENS: ...for the State of Nebraska. S o I a m
asking people after I withdraw my motion, which I wi l l d o so at
a later time, I'm asking people to seriously consider not voting
for the advancement, you don't have to vote nay, you can simply
not vote so we don't have the votes for advancement so w e c an
force, basically, both sides to sit down and see if we can work
out someth ing t h a t t r u l y i s a wo rk a b l e , b e n e f ici al t h i n g f o r a l l
people. And I think I have enough integrity in the body to know
that I don't need to say that you can trust me to do that
because I give you my word that is exactly what we want to do.
And I thank the President and the body.

P RESIDENT: Th a n k y o u . Senator N e l s o n i s next followed by
Senator Dierks and Senator Wesely. S enator N e l s on , p l e a s e .

SENATOR NELSON: Mr . S pea k e r , as you might know, I'm very much
against indefinitely postponement. L et ' s move a l o n g on t h e
bill. Every tactic possible has been tried. I have ne v er s ee n
the lobbying...well, maybe a couple instances, down here in four
years' time that has taken place and the facts that are t wis t e d
a nd s t i r r ed ar ou n d as on this particular bill. I don ' t b l am e
the tobacco industry. That is their industry l i k e each and
every one of us have our own particular interests. But, a g a i n ,
I want to call to your attention in the very m inimum, wh e n we
talk about it r idiculous, we h av e g ot t en t o a r i d i c u l o u s
si tua t i o n o n t h i s b i l l . For f ou r y e a r s I h a v e h e a r d , g i v e me,
yes, I ' l l wor k with yo u, I ' l l d o any t h i n g , I wi l l do t h i s , I
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will do that and it has gone on for four full years. We' re
going on to the fifth year. Many, many schools are wise today.
They are banning smoking at school. What do the kids do? They
pick up t his habit. It has gotten worse and worse in the last
four years. I guess I have to reiterate, Nancy Osborne, Tom
Osborne wanted o come in both years and testify on this bill.
He did not have time. His wife came in, very, very we l l . Sh e
says, I absolutely cannot understand that legislative body down
there giving in to a cause like this that is doing so much harm,
so much concern tn our people and to the k i d s and t h en they
buckle in to the tobacco industry. I cannot understand it. You
should h ave h ea rd S teve John s o n , the Neb r a s ka C oac h e s
Association, the same thing right down the line. I f any o f yo u
l ook at t he b i l l as Senator Dierks alluded to, look at the
supporters of this legislation, t hen g o dow n t o l ook at t h e
opponents. Ju st look at the list, if it means anything to you.
I have a little problem. Senator Lynch, he is very much for the
helmet law and worked hard no t t o h ave i t applied to t h e
1 8-year-o l d s . Here we ar e , w e ' re b a ck h e r e t h e n . . . i t ' s ok a y o n
this. I don't see a lot of difference, there is a d i f f e r en c e ,
and I supported the helmet law 100 percent. But all I am saying
is that they have not done a thing, it has all been promises.
We went through the constitutionality of it. Ninnesota has this
same law and it's just another way to try to trick you i n to
listening and try to trick you in to,again, killing the bill.
And, with that, I hope that you vote agains t t h e i nde f i n i t e l y
postpone. One other thing that I want to mention, too, is in
the testimony it was brought out to us, a 1980 a lmanac, Do u g l a s
County w a s one of the worst counties in the United States on
s mokeless t o ba c c o , chewing the smokeless t obacco , and t h e
incidents of oral cancer. I think that we' ve heard enough on
this bill. We' ve tied the body up parts of three days n ow a n d
if we let this happen to very many bills we' re not going to get
too many out today, so I hope you vote to move the bill t o n o t
t o po s t p one t h e b i l l .

P RESIDENT: Th an k yo u , S e n a t o r N e l so n . S enator D i e r k s , p l ea s e ,
followed by Senator Wesely.

SENATOR DIERKS: Thank you, Nr . P re s i d e n t an d members of the
body. I , o f cou r se , oppose the IPP motion. T he game cont i n u es
.o be p l a y ed . We ar e st i l l op t i ng to waste time and throw
doubts, put up a smoke screen, if you pardon my pun. Senator
Bernard-Stevens says that the issue h as gotten out o f l i n e .
That could very well be. If it got out of line and it wasn' t
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because of anything that I did, I ' l l assure y o u. I t ' s all
because of the efforts of the tobacco lobby and I take serious
objection to that because like I said to begin with, this thing
is strictly an issue of the health of our youth and versus the
greed of the industry. And, to me, I still feel that we have
one issue at hand and we need to take this issue to the vote and
find out just exactly where oursupport is. The...it was said
that Senator Bernard-Stevens had requested a broad opinion f rom
the Attorney General and then he in the s ame voice s a i d h e h a d a
narrow opinion requested from the Attorney General and I'm kind
of wondering what the difference i s . We h ad an Attorney
General's Opinion that said everything was just fine. I t h i n k
maybe, again, it's just more smoke screen and I ' d l i ke t o u r g e
that we not let ourselves get involved with the cloudiness of
the issue and keep in mind that what w e' re t r y i ng t o d o i s
prevent the addiction of our youth, the cancer causing problems
that our youth can get into, their health in general, the health
t hat c a n b e d e s tr o y e d with heart problems, with circulatory
problems, with lung cancer, the immature death of the people of
our citizenry. I'd like to, at this time, give the rest o f m y
time to Senator Wesely.

PRESIDENT: Senator Wesely, you have almost three minutes.

SENATOR WESELY: Thank you, Hr. President, members, just in two
seconds, Senato r B e r n a r d - S t evens talked about an AG Opinion
request to c larify the constitutional questions. There was a
r equest l a s " y e a r o n a s i m il a r b i l l . The reques t wa s r e t u r n e d
with an AG Op i n i o n saying there is no constitutional problem
here. That was followed up by the committee when we ha d t h i s
legislation. The same issue was raised in the hearing. I
requested o n b e ha l f of the committee an Attorney General' s
Opinion . I t i s not yet back. It should be back within the
week. I'm talking about next week sometime. I don ' t ant i c i p at e
any change in their attitude that there i s no problem
const i t u t i on a l l y wi t h t hi s b i l l . I t ' s a nother i ss u e b e i n g
raised but, frankly, I don't think it's a leg itimate issue.
We' ll see. If the Attorney G eneral co m e s b a c k a n d h a s a
different version of the problem, you know, we' l l t ak e a look a t
it but for...Senator Bernard-Stevens talking about making t h i s
request and having you hold up until we hear back, there i s no
need to do that. We' ve already made t h e r equ e s t , t hey ar e
a lready l ook i n g at i t . We' ll hear back in time for discussion
on Select File to know how the Attorney General feels about this
issue. I don't think that is an issue that ought t o p er su ad e
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you or.e way or the other at this time.

PRESIDENT: Thank you . S enator Wese l y , yo u ' r e u p n o w n n y ou r
own time followed by Senator Pirsch, Senator S chmit, Senator
L ynch. Sena t o r W e s e l y .

SENATOR WESELY: Q uestion .

PRESIDENT: The question has been called. Do '. s ee f i v e h a n d s ?
One, two, three, four, five. I do . The q ue s t i o n i s , sh a l l
debate cease? A ll those in favor vote aye, o p p osed n a y . We ' r e
voting to cease debate. If you care to vote, pl e ase d o so .
Have you all voted that care to? Record , M r . Cl e r k .

CLERK: 24 aye s , 10 na y s t o cease debate, Mr. President.

PRESIDENT: We' ll not cease debate. Senator P i r sc h, yo u ' r e up
next followed by Senator Schmit and Senator Lynch.

SENATOR PIRSCH: Th a n k y o u , Mr . President. I haven't spoken on
this issue and I feel like I ne ed to explain, perhaps, my
p osition in my vote s on t h i s b i l l . I d i d suppor t t he
Bernard-Stevens amendments because I felt that in tightening the
cr"mina l p r ov i s i on and putting in purchase and posse ss , t h at we
were indeed making it stiffer and perhaps more effective. I d o
n ot , h owe v e r , wan t t o see LB 48 indefinitely postponed and, in
fact, I'm at the point now where I would like to s ee i t g o on t o
Selec t F i l e and at that po int perhaps t her e c an b e s ome
amendments that c an be agreed upon by beth sides, but it might
be one of those issues that. . .and t h e r e i a h i dd en agenda a l o
t hat I'm no t awa r e of, that can be worked out on Select. But
w e' ve s p en t t h r ee d a y s n o w o i L B 4 8 a nd I r e al l y t h i nk t ha t i s
too much time tn spend on it, but I do not want to indefinitely
postpone it. I th ink we should ad van c e i t and t h en b r i ng
amendments on Select. Thank you.

PRESIDENT: Th a n k y o u , Sen a t o r Pi r s c h . Senator Schmit, fo' lowed
by Senato r L y n ch , t h e n S e n a t o r C o nway .

SENATOR S CHMIT : Mr. President and mem bers, I ' d l i k e t o ask
Senator Wesely a question if he'd yield, please.

PRESIDENT. Senator Weseli, please,w ould yo u r e sp o n d ?

SENATOR WESELY: Certainly.
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SL'NATOR SCHMIT: Again, Senator Wesely, I 'm no t f am i l i ar wi t h
the bill, but does the bill do anyth i n g o he r t h an t o p r oh i b i t
the distribution of samples cf smokeless tobacco between adul t s ?
Does it do any more than that?

SENATOR WESELY: Right now you' renot supposed to distribute to
minors o r , y ou kn o w , f r ee o r s ampli n g s .

SENATOR SCHMI : I know.

m inor s .

m ean. . .

t o ad u l t s?

SENATOR WESELY: So really at this point, t he b i l l wou l d stop
the free di stribution, period, t o adu l t s , l eg a l l y , bu t , you
know, illegally there is some distribution going on n ow t o

SENATOR SCHMIT : We l l i f i t i s be i ng d on e i l l ega l l y n ow , i t can
be done i l l eg a l l y i n t h e f u t ur e also, right? But it is i l l e g a l
now to distribute it to minors, is that right?

SENATOR WESELY: Right. It's in the bill if you look later on
in the sections...you aren' t sup p o se d t o sell or distribute, I

SENATOR SCHMIT: So then what the ball does now is it says you
cannot distribute smokeless tobacco to adults, samples?

SENATOR WESELY: R ight, to adults, to anybody.

SENATOR SCHMIT: I s i t l e ga l t o d i s t r i but e samples of cigarettes

SENATOR WESELY: I am sure i t i s , y es .

SENATOR SCHMIT: I s i t l eg a l t o d i s t r i b ut e samples of ci g ars,

SENATOR WESEI,Y: I be l i e v e s o . I t hi nk you ' v e g o t t en a few .
( laughte r )

SENATOR SCHMIT: I ' ve go t one r i gh t no w , S e n a t o r . I gu e s s my
question is t h en, what is the difference between banning the
distribution of one form of tobacco a s a s a mpl e as oppo sed to
another? If you could answer that question for me, please.

God forbid, to a dul t s ?
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t his b i l l .

SENATOR WESELY: It is a good question and a legitimate one,
Senator Schmit. I think perhaps because of the appeal of
smokeless tobacco to our youth, that makes it e specially of
concern and the fact that the distribution has ended up going to
s ome yout h ev e n t hou g h it is not supposed to that has led to

SENATOR SCHNIT: Then if we really want to try to li mit t he
appeal of smokeless tobacco to kids,maybe we ought to try to
have the Congress prohibit the use of it by major le a g ue
ballplayers because most of them have got a chaw of tobacco in
their mouth when they are on the TV, right? Hasn't that a l o t
more appealing, d o y ou s uppose?

SENATOR WESELY: That's a problem.

SENATOR SCHMIT: Y ou k n ow , wh e n I w a s a y o u n g s te r w h i c h w a s
quite a while back, a lot of the fellows on the t hresh in g c r ew
w ould ch e w t o b a c co . They had a chaw of tobacco like that, and
one of my good friends one time a couple years older than me was
going to be a- big shot and so he asked for a chaw of tobacco and
the hired man accommodated him. Well, first he got white and
then h e go t g r een and then he vomited for about a day and a
half. He's 63-years-old today and he's n ever t o uch e d t o b ac c o
since. It m ight be that there issomething to be said for it,
Senator, in that regard. But I t h i nk t he p r i n ci p al p o i n t I wan t
to make here is this, and that is that if you want t o b an t he
distribution of samples of tobacco across-the-board, then you ' ve
got some legitimate reason for the bill, but to zero in on one
kind as opposed to another doesn't really make any sense t o m e
and I come back to what I have said earlier. Why is it that we
always try to pick on one small portion of an industry, be it
whether it is taxes, be it whether it is gambling, be it whether
it is tobacco, whether it is alcohol, we pick on the. ..we' re
like chickens in the barnyard. We pick on t h e l e a s t l i k el y one
to fight back, the least capable one to fight back and we say,
boy, we scored a b ig v i c t o r y . There are many, m a n y t imes a s
many kids out there puffing on cigarettesand I d o n ' t su p pose
any of them started just voluntarily, s omeone e n t i c e d t hem o r
gave them a sample or gave them a cigarette. If you want to go
across the board, Senator, I' ll support the bill, but I a m f e d
up and I am opposed to this selective type of legislation which
says we' re going to single out the one who can't fight back the
l east . . .
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PRESIDENT: One minute.

SENATOR SCHNIT: ...and we' re going to make an example of that
one. You know, if we were to do the same thing to cigarettes
you' re do i ng here, there would be an up roar and as I said
earlier, probably some of it would come from state government
because w e use t hat revenue so dramatically h ere i n st at e
government. But, once again, for some unknown reason we decided
that this is terrible and we' re going to strike it from the
r ecord . I t h i nk i t ' s w r o n g . I think that we ought to just
stand up and be counted, let's take it all off and I' ll support
t hat . L et ' s b an the distribution of any free samples of
tobacco, I' ll support that, but I will not support one which is
s elect i v e . Tha n k y o u .

PRESIDENT: Th ank you . Senator Lynch, please, followed by
Senator Conway, Senator Bernard-Stevens, Senator Moore, Senator
Nelson, Senator Abboud, Senator Dierks, Senator Beck and Senator
Wesely. Senator Lynch, please.

SENATOR LYNCH: Nr. President and members, al l I ' d l i ke t o say
is 1 don't know if we should aver on this floor compare one
concept t h at i s i n c l ud e d i n a previous bill with this bill and
v ice - . c r e a . You know, if we wanted to turn this into kind of a
Peyton Place argument I guess, we could look at senators who say
this is life-saving but vote against pro-life issues. People
that vote against motorcycle helmets, but support t hi s be ca u s e
it saves lives and I don't know where you'd begin or where you' d
end with that argument but nobody every gets anywhere with those
things so that should not and isn't the issue and I don't think
we should bring in any of those other so-called life saving
issues into this one unless we' ve been completely consistent,
including supporting Senator Chambers' abolition of the death
penalty. I f you want to get that far with it and carry it that
f ar , w h i c h g e t s a l i t t l e si l l y , do esn ' t i t , after a while'? So
l et ' s leave those issues out of it, first of all. Secondly , I
was at t h e h e a r i n g where S enator Os b o r n e ' s (sic ) or Coac h' sOsborne's , I guess we co u l d c a l l hi m Sena t o r , when Coach
Osborne's wife did testify that she thought this was ve r y
important and should, in fact, be adopted. However, I a sk e d h e r
the question in the committee, what kind of a policy her
husband, Coach Tom, had and his policy is that they show a
picture, but then if you chew, that's okay. So the point is,
and also I talked to some other coaches and they don't really
have a po l i cy . In other words, they don't want to make kids
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f l oo r .

responsible for their own actions. They d o n ' t wan t t o say ,
yeah, this is life-threatening, if you chew you' re off the team
or you' re su spended fo r a y ea r ; no, they don't want to do that,
but they want the Legis l a t u r e , and when s he s a ys , Coa c h
O sborne's w i f e s a y s , o r a n y body e l se say s , the Legislature
should be asham ed because they don't do this,shame on you.
Lock at your own self first. See how you' ve app l i ed t he sa me
s tandards y ou expe c t us and other people to apply to other
people, and if you don't apply it to yourself, don't talk to us
about it. That kind of hypocrisy bothers me. Right now we have
a policy in the state that it' s against the law for them to give
this to minors. We don' t have in t his s tate a law that
prohibits...that penalizes kids who have smokeless tobacco. We
have a law that says you can be fined and ticketed and cited if
you have possession of alcohol or if you illegally have guns or
if you' re driving your car in a wrongful way, we have al l k i nds
of things that apply to kids for that, but not for this. They
say, we don't want to do that because we' re only penalizing the
kids. There again, I say there is an obvious inconsistency.
I t ' s a terrible habit. Everybody might agree to that, some
maybe more than others. However, it seems to me that, you know,
I have mixed emot i on s a bou t i n d e fi n i t e l y p o s t p o n i n g because t o
prohibit, to make the law stronger and apply penalties, it would
be fine with me if they give it to kids,and to make sure that
where this product is distributed they take all precautions to
make sure that it never happens that it gets to kids. But t h e
best bill would be that we keep what we' ve g o t , we e s t a b l i sh
some penalties that make sense and we make sure the kids are
also responsible. We had a couple amendments that tried t o d o
that and for some reason they didn't want to even consider
those. So maybe... I'm not sure what I'm going to do. I m ig h t
vote against indefinitely postponing with the hope that the bill
won't move t o da y and with, in fact, the h ope t h at t h e
well-meaning people on both sides of this issue get together and
maybe hopefully d iscuss some of t h e things I mentioned,
overcoming the obvious hypocrisy that is developing now on the

P RESIDENT: Th a n k yo u. S enator Conway, p l eas e , f ol l owed by

SENATOR CONWAY: Thank you, Nr. President and members. I have
not been up on this issue at all up until now and a c o upl e o f
p oint s t h a t I t h i nk are very appropriate to consider, and I
think that Senator David Bernard- S t evens has o f f er e d a v er y

Senator Be r n a r d - S t evens .
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appropriate opportunity for all of us to take on this. particular
issue. It se ems as though it's literally gotten out of hand.
As far as facts are concerned, I' ve heard people say t h i s i s
lite ally the same law they have in Minnesota and yet I receive
information that says the only law similar to this in the nation
right now is the State of Utah. So the facts are being twis t ed
and used in various fashions that make one question where this
thing is really headed. I think David has made a legitimate
argument in his discussions and in his offer that he made to the
body and that o ffer being that let's not advance this bill at
this point in time. Let's put some pressure on both sides, both
the s i d e t h a t w o u l d l i k e t o see t h i s p ar t i c u l ar bill literally
die in one fashion or another. The other side that has been
working on this, and I know Senator Nelson has worked on t h i s
for at least a couple of years and maybe three now. I t h i n k he r
c oncerns and S e n a t o r D i e rk s ' concerns are very legitimate, that
there are health problems, there are situations where our youth
are being involved. But by the same token, does this particular
statute, this particular bill as it is written, real l y go i n g t o
accomplish anything or is it going to be somewhat o f a bogus
attempt to make it look like we did something when, in fact, we
h aven' t d o n e a n y t h i n g ? If we want to follow u p o n Sena t o r
Lynch' s po i n t s , making the fact that we re a l l y hav en ' t
accomplished anything. It's somewhat ludicrous as we ap p r o ach
this particular attempt in technique. I think that if we .did
not advance this bill, and, aga in , I ' m n ot r ai s i ng t o support
the indefinite postponement, I would like to see us follow up on
S enator Be r n a r d - S t e v ens ' advice, back off the bill, let it set
there for a little bit, bring both sides together, give both
sides an opportunity to give some serious thought to what would
be the most appropriate t echnique . As we know, that most
controlled substance we have in the state, being alcohol, does
not have a proviso in it that does not allow a sample o r a
reduced p r i ce or discounted technique for their promotion and
advertising. We do not apply this to any other th ing . We ' r e
simply using it against the smokeless tobacco category. The
thing has almost come up at a level of a witch hunt. Gee, we' r e
going to accomplish something when, in fact, we rea l l y h a v e no t
done a lo t of things that we thought we we re go i ng t o
accomplish. Simply taking this particular technique out of the
process is just not going to accomplish the concern we have for
the health„ the concern we have for the youth, t he co n c er n we
have...if, in fact, all of the arguments that are made for how
terrible this product is were legitimate, then I would say that
Senator Dierks and Senator Nelson should be pushing a complete
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r i gh t n o w .

Senator Mo o r e .

abolishment of this particular product, but instead, t hey h ave
focused on a way that it'sonly s i m p l y b y v i r t u e o f a speci f i c
techn'que of promotion and I think by virtue of that particular
technique some work needs to be done on this statute so that we
spend more time developing a statute that we can all be proud of
instead of something that seems to be divisive in the body more
than anything else. I f I h a ve a n y r em a i n i n g t i m e I wou l d l i ke
to offer it to Senator Scott Moore.

P RESIDENT: You h av e a little over a minute.

SENATOR MOORE: Y es, it won't take me just a minute to s ay w h a t
I have to say and I'm glad that a few minutes have passed since
I heard Senator Nelson speak the first time w hen I w a s .. .m y
blood pressure got a little high, but the one thing I'm a l i t t l e
upset about, Senator ",elson,i s y ou ' r e accusing t h o s e o f u s wh o
a re v o t i n g a g a in s t t h i s b i l l of cav i ng i n t o t he l obb y w h e n al l
the lobbying I' ve gotten o n this bill ha s been from t h e
self-righteous people who think that i f y ou p ass t h i s b i l l ,
y ou' l l so l v e all the problems with the tobacco industry in the
world and that is not the case. I mean I' ve had a dentist cal l
me and you' ve talked about Nancy Osborne. I ' ve had t he coaches
call me, that's the people I ' m h ear in g f r om. Th e tobacco
i ndus t r y h a s neve r talked to me on this bill and part of the
reason they have is they know I'm fairly consistent. When I
talk about I want gov ernment off my back, I don't pick and
choose when I want it on my hack. I t h i n k t ha t i s t h e way i t
should be a nd wit h tha t, that's probably all I'd better say

i 'RESIDENT: T hank y o u . Sen at o r Be r n ar d - S t e v e n s , f o l l o we d b y

SENATOR B ERNARD-STEVENS: Mr. President, I withdraw the IPP
motion at this particular time.

P RESIDENT: I t i s wi t hd r aw n . Do you h av e a n y t h i n g e l se on t h e
bi l l , Mr . Cl e r k ' ?

CLERK: Nothing further on the bill, Mr. President.

PRESIDENT: I h av e sev er a l l i gh t s on. We' re back on the bill.
Please let me know if you wish to talk about the advancement of
the bill. Senator Bernard-Stevens, you' re up first.
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SENATOR BERNARD-STEVENS: Just a brief comment and we' ll move on
to the other business we have on General File that has been
needing to get...to be gotten to for two days now. All I' m
asking the body to do is I do not want this bill killed because
we have a chance now to really do something for the citizenry of
this state in regards t o c a n cer , or a l c ance r and t o b acco
products. All I'm asking to do, and members of this body who
have been here for quite a while I think understands h o w t hi s
works. Sometimes to get two groups together, a nd, again , I
asked Senator Dierks very politely today if he would hold off
until Wednesday of next week so that we'd have a chance to get
the two groups together and he simply refused, s aying I don ' t
want to t alk, I don't want to do that. Even if it was to the
point where we could come to a better bill that would really
help the youth of our state. There is an intransigence, they do
not want to talk. What I'm asking the body to do is not to vote
against the bill. Maybe you just don't want to vote on this
particular one so we don't have 25 votes to advance. That makes
beth sides a little nervous and it puts a little hammer out
there saying that you'd better talk, the body is tired of this
nonsense of both these groups going at it at this p articular
bill. We want you to get together and come up with something
that can really be effective that both can agree to . I g i ve y ou
my word, as it comes up on General File next, i f i t do es n ot
advance today, that I will not fight it on General File. I w i l l
let it go its natural course. I cannot say what would happen on
Select File, .but I think it is a reasonable approach to try to
get this issue solved so that we can do something for cancer and
for oral cancer and our children and also the adults. That i s
the intent, that is from me from my heart saying that's what I
want to do, if we can do so. And I ask the body's indulgence to
allow this process to truly work to see what w e can c om e up
with. Thank you, Nr. President.

PRESIDENT: Thank y ou. Senator Nelson, followed by Senator

SENATOR NELSON: I shall make this as brief as I possibly can.
I, too, am getting very tired of this and I think it's senseless
t o b e on o n e b i l l l i ke t h i s t h i s l o n g . Nay I relate to you, I
think I was questioned on the Ninnesota law. The promotion or
dis: ribution and it is in their Section 325F.77, s ubsection 3 ,
Leg. ~lative Intent: Because the state prohibits both the use of
tobacco p roducts b y minors, and the furnishing of t o b a cco
products to minors, and because of the enforcement of an

Abboud.

723



February 2, 198 9 LB 48

after that law.

age-re l a t ed restriction on the promotional distribution of
tobacco products is impractical and ineffective, it is the
intent of the Legislature to control the distribution o f t hes e
products and discourage illegal activity by prohibiting all
promotional distribution, except as allowed in this section.
Prohibition: No person shall distribute smokeless tobacco
products or cigarettes, cigars, pipe tobacco, o r ot h er t ob ac c o
products suitable for making smoking, except that single serving
samples of tobacco may be distributed in tobacco stores. This
is the Minnesota law, and I w i l l g i v e y o u t he U t a h i f you want
i.t. The onl y d ifference is, is in t heir subsection 4,
Prohibition: N o person shall distribute s mokeless t oba c c o
products or ci garettes, cigars, pipe tobacco, or o t h e r t ob ac c o
products suitable for smoking, except that single serving
samples of tobacco may be distributed in tobacco stores, and
ours is different in regards to the s mokeless t ob a c c o . With
that, I hope that you don' t...you advance the bill. We' re
playing games that I' ve never heard or seen here and move it on
to Select File if that's what they want, but this is patterned

P RESIDENT: T h ank y o u . S enator Abboud, p l e a s e . Question has
been c al l e d. Do I see f i v e h a n ds ? I d o . The ques t i o n i s ,
s hal l d e b a t e c e a s e ? All those in favor vote aye, o pposed n a y .
Record, Mr. Cl e r k , p l eas e .

ASSISTANT CLE RK:
Mr. P r e s i d e n t .

2 7 ayes , 0 nay s t o ce ase debate ,

PRESIDENT: D e b at e h a s c e a sed . Senator D i e r ks , w o ul d you l i ke
to close on the ' dvancement of the bill?

SENATOR DIERKS: Yes, Mr. President, members o f t he b od y ,
Senator Schmit is gone. I believe he made the suggest io n i n
some of his rhetoric this morning that we were picking on the
weakest or the people who can fight the least. I have a lot of
problem with that. I don't gather that in my dealings with what
h as b e e n go i ng o n h e r e . I think that we have some facts. In
fact, one is this legislation is substantially the same as that
of Minnesota. It does ban the promotional distribution of
tobacco products. With this legislation w e d o ac c o mp l i s h
something and I have heard it said we accomplish nothing with
it. We do accomplish something with this legislation. We
actually stop the tobacco c o mpanies from distributing this
product. It's just as simple as that. You can't argue with it.
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The law says they can't do it. That's what the bill s ays t he y
c an t do and t hey will be subject to penalties by doing it.
There is no cloudiness about that i ssue. It's al l cut and
dried. And as to Senator Schmit's request that we would run the
entire gamut of cigarettes, tobacco, cigars, whatever , I ' d b e
most willing to do that. As a matter of fact, that amendment
came on he re the other day and thereason we objected to that
amendment is we knew that wouldn't fly at all . Th a t was an
amendment the tobacco industry brought to us. They wanted u s t o
put that up here because they knew this body wouldn't accept it.
I 'm striking out for the smokeless tobacco ban this year. This
is the thing that we really need to accomplish in this state.
If we' re going to send a message to the people, to the citizenry
o f N e b r a sk a t h at we are interested in helping our citizens in
helping to fight this addictive, cancer-causing' product f rom
being given promiscuously to anybody in this state, we' ve got t o
support this legislation. I have problems with the industry.
Senator Moore has suggested that the tobacco lobby h a s w or k ed
relentlessly, but that he hasn't been contacted by them. I
agree, t h e y h ave been working relentlessly. Why t h e y ha ve
s kipped S e n a t o r Noore, I d on't know. I don't think there are
many people that they haven't skipped. And as far as them being
the weakest link, there is absolutely no truth to t hat . Th ey
are one of the s trongest lobbies we' ve ever run into. This
activity in that Rotunda has b een u n b e l i e v a b l e the last two
days. The bil l i s in excellent condition. I t d o e sn ' t n e e d
negotiation. The bill is very simple, very straightforward. I t
says simply we are going to not allow these people to give t h i s
tobacco t o our y out h , to a l l o f our c i t i z en s an d I ' d l i k e t o
dwell on that point a minute because everybody is saying, well ,
you' re t a l k i ng about t he y out h all the time, that you are
banning this distribution to all citizens. I t h i n k t h at i t is
understood t h at when they distribute these products, their
target is the youth of Nebraska. We know that it's not possible
to control it by age. We know we can't control it by year 18 or
year 21. That is in effect right now and it hasn't worked. Ifwe ca n con t ro l it at all, it is going to have to be done by a
total ban and these are the people we' re really driving at.
We' re driving at the youth, the people whoare one- t i m e u s e r s
and then become addicted.

PRESIDENT: One minute.

SENATOR DIERKS: I would just urge your support of this
legislation. I think we owe it to the people of this state,we
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owe it to the citizens, we owe it to the youth. We owe i t t o
these people to help take away the temptations that allow these
youth to become addicted to a terrible habit, one t h a t c au se s
cancer, there is no que stion. It causes illness, it causes
sickness, it causes addiction, there i s no qu e stion. Please
support this legislation. T hank you .

PRESIDENT: You ' ve h eard t h e - los i n g . The question is the
advancement of LB 48 to E & R Initial. All those in favor vo te
aye...a call of the house has been called for. The que s t i o n a t
the moment then is, shall the house go under call? All those in
f avor v o t e ay e , op p o sed n a y . Record, Mr . Cl e r k .

CLERK: 21 ay e s , 3 na ys t o g o und e r call, Mr. President.

P RESIDENT: The h ou s e i s und e r c al l . Wi l l y ou p l e ase r ecord
your p r e sen c e . Th os e w ho a r e n o t p r e sen t , p l ease r etur n t o t he
Legislative Chamber and return to your seats so that we may have
y our a t t en d a nc e r ec o r d e d . Thank y ou . Pl e ase l ook u p on t he
board to see if your light is burning, o r i l l u mi n at e d I gu e s s I
shoul d say . Senato r Ch amb e r s , would you . . . Se na t o r
Chambers . . . t h a n k you . S enato r Pi r s c h , Sen at o r Rod J ohn s o n,
Senator Landis. Senator Kri stensen,would yo u p u s h you r g r een
but t on , p l e ase . Oh , i t i s? It doesn't show on the board here,
I 'm sorry. Okay, we' ll try to remember that. We ' re al l h er e
t ha t hav e no t be e n e xc u s e d . The question is the advancement of
t he b i l l . A r o l l ca l l vot e . No, we h av e n o t h ad a r o l l cal l
v ote , ok ay . Sen at o r Di e r k s . Okay. We wi l l h av e a r o l l c a l l
vote requested by Senator Dierks and i t . w i l l b e i n r e ve r s e
order . Mr . Cl e r k .

CLERK: ( Rol l cal l
Legis l a t i v e J ou r n a l . )
advancement o f LB 4 8 .

PRESIDENT: The bill advances. We' l l mov e on t o LB 231 . The
call is raised.

C LERK: M r . Pr es i de n t , LB 2 31 w a s a b i l l i n t r odu c e d b y Senator
Chizek . (Title read.) The bill was introduced on January 9,
referred to the Health Committee, advanced to General File. I
have committee amendments pending by the Hea lth Committee,

PRESIDENT: Senator Wesely, do you want to take the co mmittee

v ote t ak en . See p ag e s 559 - 60 o f t he
26 ayes , 1 2 n ay s , M r . Pr es i d en t , on t he

Mr. P r e s i d e n t .
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LR 22

PRESIDENT NICHOL PRESIDING

PRESIDENT: Welcome to the George W. Norris Legislative Chamber.
We have with us this morning a- chaplain of the day, Pasto r
Wayne Hineman of the Rosemont Alliance, i n L i n co l n , Neb r a sk a .
Would you please rise for the morning p r a y e r .

REVEREND HINENAN: ( Prayer o f f e r ed . ',

PRESIDENT: Th ank y ou , P astor H i neman . We apprec i a t e y ou r
coming cut on this cold morning to have our i n v o c a t i o n . Th ank
y ou. Ro l l ca l l , p l ease .

CLERK: I h ave a qu or u m p r e s e n t , Nr. Pr e s i d en t .

PRESiDENT: Any corrections this m orni n g ?

CLERK: No corrections, Nr. President.

P RESIDENT: How a b o u t m e s s a g e s , r epo r t s , o r annou n c e men t s ?

CLERK: Your Commi ttee on Enrollment and Review respectfully
reports they have carefully e xamined and r ev i ewe d L B 48 and
reccmmend that same be placed on Select File; LB 231 Select File
with amendments, LB 273 Select F ile wi th amendments; LB 366
Selec t Fi l e , LB 56 Select Fi le, LB 127 Selec t F i l e , LB 16 7
Selec t Fi l e , LB 18 4 Se l ec t F i l e with amendments, LB 185 Select
F i l e ; al l t h o se s i gn e d b y Sen at o r L i nd s ay as Cha i r o f t h e E & R
Committee. ( See pages 5 7 7 - 7 8 o f t h e Legisla t i v e J o u r n a l .)

I h av e an At t or ne y Genera l ' s Op i n i on addresse d t o Sen a t o r
H aberman r e g a r d i n g LB 804 . Th at wi l l be i nse r t e d . (See

Gubernatorial appointment to the Power Review Board. That will
be referred to Reference Committee. A r epo r t , Nr . Pr es i d en t ,
from the Nebraska Energy Office required by statute. That will
be on f i l e i n my of f i ce .

(dr. I r e s i d en t , LR 22 is ready for your signature.

PRESIDENT: Whi l e t he Leg i s l at u r e i s i n session a n d c ap ab l e of
transacting business, I p r o p o s e t o s i gn and do s ign L R 2 2 .

CLERK: Th at i s a l l t h at I h av e at this time, Nr. Presi d e n t .

p ages 578 - 5 9 . )
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Legislative Journal.) 26 ayes, 14 nays , N r . Pr es i de n t , on the
advancement o f LB 116 .

PRESIDENT: Th e bill advances. T he c a l l i s r ai s ed . Nr . Cl e r k ,
f or t h e r ec o r d .

CLERK: Nr. Pr e ident, your Committee on Enrollment and Review
respectfully reports they have carefully examined and rev i ewed
LB 342 and re commend that same be placed on Select File w th
E & R amendments and LB 344 Select File wi h E & R ame ndments.
Those are signed by Senator Lindsay as Chair. ( See pages 5 9 3 - 9 5
o f t h e Leg i s l at i v e J ou r n a l . )

Education Commit:ee repor ts LB 25 0 t o Gen e r a l F il e wi t h
amendments. That ..s signed by Senator Withem. ( See page 59 5 o f
t he L e g i s l at i v e J ou r n a l . )

He lth and Human Services reports LB 157 to General File, I .B 360
Genera) . F i l e , LB 520 G e n e r al F i l e . T hose a r e s i gne d by Sen a t o r
Wesely a s C h a ir . ( See pag e 5 9 5 o f t h e Leg i s l a t i v e J o u r n a l . )

Government Comm ittee reports LB 340 to Gene ral F i l e wi t h
amendments attached . That xs s igned b y S e n a t o r Baa c k as Ch a i r .
( See p a ge s 5 95- 9 7 o f t h e Leg i s l a t x i e J o u r r.a l . )

idew A b i l l , LB 9 2A b y Sena t o r Land e s . (Read by title for the
f i r s t t i me . Se e pag e 597 o f t ).e Leg i s l at i v e J ou r n al . )

A nd, N r . Pr es i d en t , Sen at o r Co or d s e n would l i k e t o ad d h i s name
t o LB 60 3 and t o L 3 28 9 ; Nr . Pres i d e n t , Se na t o r Sm ooth to L B 3 2 5
and Sena t o r By a r s t o LB 7 32 . ( See page 5 9 7 o f t he Legislative
Journa l . )

I n add i t i on t o t h o se stems, Mr. Pres>dent, I have a se r i e s o f
amendments to be pr nted to LB 48 from Senator M oore. (See
pages 597-600 of the Legislative Journal.) And t h a t i s a l l t h a t

h ave, N r . Pr e s i de n t .

PRESIDENT: Sen at o r Bec k , would you like to say something to us?

S ENATOR B E CK : Yes, Nr. President, I would. I move that we
adjourn until next Nonday morning at nine o ' c l o c k and t ha t i s
Februar y 6 .

PRESIDENT: Th ank y ou . You' ve h e a r d t he moti on . A l l i n f a>; o r
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be advanced .

Senato r W a r n e r .

PRESIDENT: Sen at o r Li nd s ay .

SENATOR L I N D SAY: Mr. President, I move that LB 209 as amended

PRESIDENT: You h a v e he a r d t h e motion . Al l i n f av o r say aye .
Opposed nay. It is advanced. May I introduce a guest, please,
of Senator H e fner. We h ave Mr . Ar t And e r s o n of B l o o m f i e l d ,
N ebraska . Wou l d you p l ea s e stand, Mr . And e r son . Thank y ou .
Mr. Clerk, anythirg for the r ecord ?

CLERK: Ye s , Mr . Pr es i d en t , thank y ou. You r C om m ittee on
Appropriations gives notice of hearing for March 7. . . I ' m s or r y ,
f o r Feb r u a r y 2 4 . Th at ' s s igned b y Se n a t o r W a r n e r. A l o c a t i on
change for Appropriations hearings on March 1 , a l s o o f f e r e d b y

Mr. President, Gene ral Affairs Comm ttee of f e r s LB 70 3 t o
Genera l Fi l e ; LB 777 t o Gen e r a l F i l e ; LB 780 t o Gen e r al F i l e .
Those are signed by Senator Smith as Chair of the Committee.

Agri c u l t u r e
amendments ;
s igned by
legislative

Mr. President, your Committee on Ban k i n g , C omm erc e a nd I n s u r a n c e
whose Chair is Senator Landis repoi ts LB 77 to General F le w i t h
amendments ; LB 311 , Genera l F i l e wi t h amendments ; LB 350 ,
Genera l Fi l e wi t h amendments ; LB 59 8 , General F i l e w ith
amendments; I.B 692, General File with am endments, and LB 59 7 ,
Genera l Fi l e wi t h amendments . Th o se a re s i gn e d by Se na t o r
Landis a s Cha i r . (See pages 679-82 of the Legislative Journal.)

Your Enrolling Clerk has presented to the Governoi. bills r ead o n
F ina l Re a d i n g t h i s mor n i n g as of ll:30 a.m. ( Re: LB 57 , L B 9 4 ,
LB 97 , L B 12 6, LB 133 , LB 229 , LB 230 , LB 23 3 , LB 251 , LB 2 55 ,
LB 295 , LB 58 , LB 70 , LB 115 , L B 14 2 , LB 156 , and LB 2 5 6 . )

Mr. P r es i den t , Senato r Moo r e would like to print amendments to
LB 48. ( See page 6 8 2 o f t he Leg i s l at i v e J ou r na l . )

And, Mr. President, Senator Weihing would like to add h i s n ame
t o L B 5 21 as co- i n t r o d u c e r . That ' s a l l t h a t I h av e ,

C ommittee re pot ts LB 3 7 to General Fi le wi th
LB 120 to General File with amendments. Those ar e
Senato r J oh ns o n a s Ch ai r . ( See pages 6 7 8 - 7 9 o f t he
Journa l . )

Mr. P r es i d e n t .
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b e advanced t o E S R .

Opposed nay. It is advanced . LB 4 8 .

is just a tec hnical amendment that puts the original language
back in . T he way that it was drafted they found out that maybe
a lawyer could read that the public power districts c ould c r o ss
the interstate w ith the ATVs and they did rot want to do that.
So t j u s t pu t s t h e o r i gi na l se c t i o n b ac k i n that they can not
cross the interstate with an ATV for the public power districts.

PRESIDENT: An y further discussion? If not, the question z s t h e
adoption of the Schellpeper amendment . Al l ' ho se i n f a v o r vote
aye, o p p o sed n a y . Reco r d , Mr. Cl e r k , p l ea s e .

CLERK: 26 ay es , 0 n ay s , Mr . Pres>den t , on adopt >o n o f Se na t o r
Schellpeper's amendment to the ball.

P RESIDENT: Th e Sc he l l pep e r amendment is adopted.

CLERK: I have nothing further on t h e b i l l , Mr . Pres i d e n t .

PRESIDENT: Sen at o r Lx nd s a y , p l e as e .

SENATOR LINDSAY: Mr. Pr e s i den t , I move t ha t L B 1 14 , as amended ,

PRESIDENT: y ou have heard the motion. All in favor say aye.

CLEPK: LB 48, the first order o f b u " >ne s s , Senat o r , I
E 5 R . Senato r Moo r e , I u ndei s t a n d , Se na t o r ,
12 amendments . We l l , f i r s t o f a l l , Sena t o r Moore,
1 2 amendment s . Senator , I und er s t and y ou w ash t o

h ave no
y ou h ad
y ou h ad
wi t h d r aw

t hose .

P RES. DENT: The y a r e wi t hd r aw n .

CLERK: Mr . Pr e s i d en t , in that. event, Senator Moore would mo v e
t o ame n d . Senat o r , I have AM0261 zn front of me. ( Read t he
Moore amendment as f ou nd c n p age 69'i o f t h e Le g i s l at i v e

PRESIDENT: S e nator Moore, please.

S ENATOR MO O R E: Mr. President and members, we ar e b a c k t o t h at
all-important, a l l - r e v o lv i ng i ssue of. smokeless tobacco that so
f a r h as t ak en up a good deal of our time this sess>on . As y ou
could tell from what the Clerk ] us t men t i on e d , I h ad f i l ed

Journa l . )
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12 amendments to this bill to maybe just display my protest of
some things that were going on in this bill. Hopefully, maybe
we could sit down and start talking about the pros and cons and
the middle ground on t hi s b i l l i n a r a t i ona l way . Well ,
t hose. . . we have t a l k e d . It seems unfortunate we have not found
any middle ground or any room to compromise on this bill. It is
not my intent as at the beginning of every session I always
introduce a cloture rule, it's not my intent to filibuster, and
because o f t h at I did withdraw those 12 amendments. I have
three amendments that I'm going to offer probably and then we' re
going go back to the big amendment that Senator B ernard - S t e v e n s
i s offering. The first amendment...and all three o f t h e s e
amendments are designed to kind of point out what I t h i nk ar e
some very basic flaws in LB 48 as written, and try and point out
some of the...I hesitate to use the word, but in many ways maybe
the hypocrisy of the body on this issue. You look at this, do
you really want to do what LB 48 is trying to do? A nd those a r e
the things I'm trying to point out. The first amendment which,
unfortunately, was n ot one o f t h e 12 that I printed, this
amendment quite simply, if you want t o g r ab you r b i l l , on
page 2...I' ve got to find it now, on page 2 , l i n e 1 3, sub s e c t i on
(I), where it says, distribute shall mean give smok .less tobacco
produ"ts to the general public at no cost or a nominal cost. Ny
language is strictly simply strike the words "nomina l c os t "
there. The reason with that being is that I don't k now. . . l e t ' s
say you can't give them away free but how are you ever going to
d ef ine wha t a n o m i na l c o s t i s ? How are yo u go i ng t o say i f
t her e i s a sal e on c hew , o r a s a l e on snu f f , are you g o i n g t o
come in and say that that's a nominal c~st less t han wh at t h e
market va l u e i s ? I don ' t t h i nk you really want the words
"nominal cost" in there. Obviously, the reason I i n t r odu c e d
his amendment is, as I mentioned last week when ! stood up, it
seems like there's a variety of people in this body th at si t
h ere a n d say , we want government off our backs, w e don' t w a n t
government involved in business, but all of a sudden you t u r n
a round a nd say , we want government on our backs in a bi g w a y
u nder t h i s b i l l and t ha t ' s . ..not only that, we want to d i r e c t l y
control business on the price that. ..on the price that you offer
for a can of smokeless tobacco. I just don't think there's good
people philosophically that are voting for this bill that really
w ant to do tha t and I want to point it out. Now some of t he
people nave asked me, why d i d I f i l e 12 amen d ment s t o t he
b i l l . . t o t h i s b i l l ? Why did I get so upset and why does LB 48
make any difference to me whatsoever? Well, the reason i s andi t ' s k ind o f l i k e a bill we had last year. I sa t he r e on
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General File debate, I sat here with my mind, basically, I mean,
basically, I was against the bill for principle reasons but I
r eal l y w a s n ' t t h at f i r ed up ab o u t i t un t i l I h ad the time t o
speak with some representatives from the dental association in
the back that, basically, just were so insulted by the fact that
there may be another side to the story. I mean...and then when
a v a r i e t y of sen at o r s su p p o r t i n g t h i s b i l l , ba si ca l l y , l ab e l e d
all of us that had a different opinion as immoral, bought and
paid for by the tobacco industry, tools of John DeCamp, another
lobbyist, I mean, I just started to get a little bit bothered by
the...I used the word self-righteous then and I gu es s i n some
ways I hesitate to use that word again but the problem I have,
in this body nothing, very f ew t h i ng s a r e b lack and wh i t e .
Theie are two sides to every story and when people on this.. . i n
th's body get to the point where they feel so strongly, feel so
strongly and so sincerely that they just refuse to look at the
other side and throw a variety of stones at people that are
offering a v iable amendment and a viablealternative and start
i nsu l t i n g t ho s e p e o p l e , that insults me as a s tudent of thi s
body for a number of years and I guess I got upset and I said
some things I probably shouldn't have said a w e e k a g o . Bu t the
r eason I f i l ed those 12 amendments and I ' m f i l i n g t h e se
amendments today is that there is a middle ground i n t h i s
amendment, there i s some th i ng s w e c a n d o t h at wi l l acco m p l i sh
the things that Senator Dierks a nd Senato r N e l s o n want t o d o ,
maybe not quite to the same degree, but if you really want to
attack minors, I think the Bernard-Stevens . amendment which is
going to b e offered in a little bit, you can do that without
penalizing some 45-year old guy that has a c a n of Sk oa l worn
through his back pocket, that attends a boat , s p o r ts a n d t r ave '
show down at Pershing Auditorium, why i s h e . . . w h y a r e y o u g oi n g
to deny him th e op portunity to h a ve a f r ee sample when he
attends that show at Pershing Auditorium? I t h i n k t h a t ' s g oi n g
a little bit t oo f ar . And f o r t ho se of you that talk
about...talk about don't want government involved in a l ot o f
things, you' re going to say that that guy that's 45 years old,
is an adult, can't have that righty I mean, that's fine, if you
want to do that, that's fine, but I don't think I w a n t t o d o
that. I do want to attack minors. That's why I have not voted
for t h e k i l l mo t i on on t h i s b i l l . I hav e . . . I vo t ed t o . . . I d i d
not vote to advance the bill but there is a middle g r ou n d . I do
not want this bill to die. I want to use thiso ppor tu n i t y ,
since the tobacco companies are finally in the place, t he b i l l
is moving, Senator Dierk s ha s go t the tobacco companies'
atten t i o n , I t h i nk we all do, we ought to use this opportunity
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to make a good bill that really affects the minors. N ow, th i s
amendment, as I h ave s aid, i s dea l i n g w i t h n ominal c o s t . I
would l i k e t o d i s c uss t ha t a l i t t l e bi t . I really...the point I
want to make is that if you want to affect the minors, let's do
that, but don't adopt some bill that doesn't really do that much
for the minors, does do something against the tobacco companies
but just so you can go home and beat your chest and s ay , l ook
what we did to stamp out snuff. If you pass this bill, you have
not done a whole lot and I don't think we deserve to. . . I mean , I
don't think that we should pass this bill in its present form
and then pat ourselves on the back saying we hav e do n e gr e at
things when we ha ven't done that much. I think there's some
other things that we can do that we can do better. With th at,
that's my opening on my amendment.

SPEAKER BARRETT PRESIDING

S PEAKER BARRETT: T h ank y o u . Discussion on the Noore amendment.
Senator Landis . Tha nk you . Senator Dierks, followed by Senator

SENATOR DI ERKS: Nr. Speaker and members of the body, I guess
maybe I should respond to that amendment. If Sena tor Noore
wants to c all me self-righteous, I guess that's his privilege
and I don't mind that l abel bec a us e I t h i nk t hat the bill
sometimes should demand some self-righteousness. The mot io n i s
not...is not acceptable i f . . . y o u kno w , a j u dg e wi l l dec i de
whether we can have nominal fees or not and you could allow. . . i f
you strike the nominal fee thing, you could allow someone to
sell the stuff for a penny a can . You ' ve e liminat ed
the...you' ve eliminated the purpose of the bill, s o i t h a s n o
merit. I just oppose the amendment co npletely. And I . . . i f I
understood S e n a t or Noore right, he said that I was attack i ng
minors and he didn't want to...or he wanted to attack minors and
that's just the exact opposite of what this bill does. I t doe s
not attack minors. I t ' s th .re to offer some support t o t he
youth of our state. And I don't really believe t hat t he b i l l
was in danger o f d y i n g and he said he was trying to keep it from
d ying . I t h i nk t he bi l l w a s v e r y h e a l t h y and moving a l ong v e r y
w ell . I wou ld l i ke t o r em ind t h e b ody t ha t i t i s r ot m e w h o is
t ying up t hi s l egi sl at i o n . T he leg i s l a t i o n i s sa i l i ng a l o n g
just fine. The proponents of the amendments are the ones t ha t
are tying up t h is legislation and tying up this legislative
b ody. Y o u k n ow, you need t o remember some of the f acts abo u t
what we' re d o ing h er e . Our purpose is to help the youth of this

Bernard-Stevens.
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state, and when people tell me that, well, why don't we put an
age limit on of 18 years or 21 years? We already have that, you
know, that's already in place. I d on ' t . . . I d o n ' t b e l i ev e t h at
it really matters whether you have it on 18 years, 21 year s or
40 years, that it's not enforceable. It hasn't been in the past
and it won't be now. If we put a total ban o n the g i ve a way o f
thi. product, then it's enfo r c e a b l e . Th i s b i l l , r egard l e s s of
what you ' v e h ear d , is exactly the way that xt should be. I t
neecs n o a mendments and I w a n t you t o kn ow r igh t n ow I ' m g oi n g
t o op po s e a l l ame nd men t s because they do nothing but gut the
b i l l i n s ome s en s e s and in other senses they take the p enalties
away f rom the tobacco industry a id put them on the youth of our
s ta t e . I t h i nk t ha t i s an a t t a ck on ou r y ou t h and I d on ' t
believe we ne ed to put up with that. The lobby effort on this
bill has been somewhat amazing to me. I . . . l ak e Sen a t o r Moore
saxd, I go t th e a tten tion of the tobacco industry and maybe
t ha t ' s wel l . I g ue s s may b e I d on ' t mird t h a t . Some t i me s I
think tha t it ' s been overdone. I app r eciate the work t h at ' s
been d on e o u t t h er e . I appreciate especially t he wor k t h at ' s
been d one on my b ehal f o n t h i s b al l . And, a t t h z s t am e, I ' m
just going to oppose thxs amendment . Th an k y ou .

SPEAKER BARRETT: Th a n k y ou . Senato r Be r n a r d - St ev e n s .

SENATOR BERNARD-STEVENS: Mr. Pr e s i d ent , I y i e l d my time to
Senato r Moo r e s o we can expedite matters a l i t t l e f as t e r t h i s
m ornin g .

SPEAKER BARRETT: Th e Ch ai r recogn i z e s Sen at o r Moore . Th e
amendment of'fered by Senator Moore is withdrawn. Mr . Clerk.

CLERK: Mr . Pr e s i den t , the next amendment I have is by Senator.
Moore. I have AM0315 in front of me, Sen a t o r . ( The M o o r e
a mendment a p p e a r s on page 697 of the Legislative Journal.)

SPEAKER BARRETT: S enator M o o r e .

SENATOR MO O R E: I wou l d l ak e t o ask unanimous consent to
substitute Sena tor Bernard-Stevens' am en dment f o r t h a t

SPEAKER B A RRETT: I f t h e r e ar e no ob j ec t i on s , a re t he r e
o bjec t i on s ? Seei ng non e , s o be x t .

CLERK: Mr . Pr es i d ent , in that event, the amendment I have

amendment .
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before me is Senator Bernard-Stevens'. I have AM0274 in front
o f me , Sen a t o r . (The Bernard-Stevens amendment appears on
pages 697-700 of the Legislative Journal.)

SPEAKER BARRETT: Senator Bernard-Stevens.

SENATOR BERNARD-STEVENS: Thank you, Mr. P re s i d e n t , and members
of the body, I think we' re well familiar with LB 48 and I want
you to know that it's not my intention nor ha s i t be en my
intention to stall the bill to keep the body from ever voting on
it. In fa ct, one of the things that I did early this week was
t o ask Senator D i e r k s and Senato r Bar r et t , Senator M oo r e and
myself to meet in the Speaker's office to see if we can find a
common ground and a way to help the bill move. And I t hi nk we
did not find the common ground because, a s Senator D i e r k s says,
he will not agree to any amendment, r egardless o f t he content ,
to his bill. But we did find common ground on how to make the
bil l move and I t hi n k t h i s i s the important amendment as t o
whether or not the bill. . .which f o r m t h e b i l l wi l l t ak e . And I
s uspect th e b i l l wi l l m o v erather quickly after this amendment
is either agreed to or not agreed to, depending on the will of
the body. Members of the Legislature, I want to t ake j u st a
secord and be as unemotional as I can and talk to you about my
amendment on a handout that was given to you. Hopeful ly , I ha ve
talked with you about it, and if not, the handout wi l l be on
y our desk on Poi nt s t o P o nder , L B 4 8 . Firs t o f a l l , l et me t e l l
you an interesting process that has developed. I f you l o v e y o u r
grandmother, l ove your children, hate d isease and love t h i s
c ountry , y o u should support L B 4 8 , we have been told, because it
is the good side, it's t he g o o d f or c e . I f you ha t e your
grandmother , wa n t y our. c hildre n t o d i e of d i se a s e and do not
support the country,.you want to support the Be rnard-Stevens
amendment b e c a use he is the spokesman for the evil empire, the
evil forces out there, that which causes addiction and death of
society and that i s t he choi c e we h ave b e e n gi ve n . An
interesting thing happened on the way to the Legislature thismorning. Last night, for the first time,I got a ch a nce t o
speak w i th one of t he leadership of t h e N ebraska D e n t a l
Associat i o n up in my office at ten-thirty in the evening. And
the most fascinating thing happened to me that evening, last
night , bec a us e f or the first time the gentleman a nd I w e n t
through my amendment and for the first time he saw my amendment
and said, I did not realize that's what your amendment did. I
assumed that since the tobacco industry was somewhat behind i t ,it was ev i l , i t was p o ssessed, i t was mal i gnant , i t was g o i n g t o
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die, we had to stomp it and kill it. An amazing thing when the
major group that i s su p p o r t i n g goo d has not ev e n n a d t h e
courtesy to look at the amendment and say whether it was good or
not, and I find that quirk in the process disturbing. L B 48, o n
my amendment, colleagues, the handout tries to tell you I cannot
argue good ve r s us b ad on t h e f l oo r . If you have the mind-set
t hat you want to do good, thus support the amendment and you
w ant not to d o evil and y o u sup p o r t n ot t he Sen a t or
Bernard-Stevens amendment, I cannot fight that with words on the
floor, I hope that reason, logicand facts put in front of you
that this body will do what it usually does and that is d o t h e
right thing. LB 48, the amendment that we are now talking about
d oes t he f o l l owi n g . On my handout, if you would just take a
moment of your time, there are six points that we h av e be en
consistently talking to that the Dental Association a nd Senat o r
Dierks and Senator Nelson and I have been trying to improve upon
t o s t o p c a n ce r a n d t o stop our youth from being addicted to the
product. I woul d like to tell you and go through what LB 48
does and what my amendment does so you can see a clear depiction
of the two. Number one, a ccord ing t o N e b r a sk a l a w , samplin g i s
illegal in tobacco products to minors. Neither my amendment nor
t he b i l l wou l d ch a n g e t h a t . I t ' s go i n g t o b e i l l eg al . Point
two, i f a mi n or i l l ega l l y r ece i v es a sample , h e or she c an be
charged with a C lass V misdemeanor. The law a l s o sa y s , by t h e
way, that if the minor charged with t he i l l eg al sub s t an ce of
getting a sa mple, if you wish, the minor may have the charges
d ropped i f t he y s a y w h o t he pe r s o n was t ha t g av e t hem t h e
substance. Cap ' s bill, LB 48, would not change that. Ny b i l l
would change it in a very minor way. We would s t i l l kee p i t a
Class V misdemeanor but we would say, boys and girls, I 'm s orry ,
we must take some responsibilities as we l l . On al coh o l , we have
NIP ch ar g e s , we have penalties against alcohol. O n drugs , w e
have laws too. We are not, in my amendment, going to d rop t h e
charges if they tell us who, in fact, gave it to them. We wi l l ,
at least, make them responsible up to the Class V misdemeanor
for their actions and children need to learn to b e r e sp o n s i b l e
for their actions i n a way t h at is not har s h . A Cl a ss V
misdemeanor is not overly harsh. It's the least penalty we can
do. And you certainly do not have to have the maximum. Point
three, what about the person that deals'? What about the person
who a c tu a l l y g ave the illegal substance'? I t ' s a Cl a ss I I I
misdemeanor right now. Cap's b i l l wi l l no t ch an g e t h at . I w i l l
add one t h i n g . Not on l y i s i t a Cl a ss I I I mi sde meanor b ut , a s
i t i s now, i f I gav e 15 i l l eg a l sa m p le s ou t a n d I w as c a u g h t , I
w ould be c h a r ged w i t h o n e C lass I I I mi sd e meanor . Under t he

1096



F ebruary 10 , 1 9 89 LB 48

bill...the amendment t hat I wi l l pu t i n t h at i s b ef o r e u s no w ,
you will be having to pay a fine for each illegal sample that
was given. If I give out 50 illegal samples and I'm charged
with a Cl ass I I I misdemeanor, the fine that is given will be
mult i p l i ed b y the number of samples given t hat cou l d b e
documented in the court of law, it would be whatever the amount
t imes 50 o r a 1 0 0 o r 1 5 or six. And it puts a t r em endous
deterrent, financially, on the person who would, in fact, give a
product of that nature to our young. Point fo u r , and one o f t h e
most important points, members of the Legislature, r igh t n o w i f
a child goes into a store and says, I would l i ke t o buy , p l e as e ,
some Copenhagen. And the store manager laughs and says, son, I
t hink you a r e a little young for that, it's against the law.
And he says, I know it is but my dad's right over there, I would
like to buy it for my dad. He told me to come in and get it for
h im. Y o u k n o w what , members of the body, t hat c a n h a p p en And
with Cap's bill that can still happen because it is not illegal
in this state for a minor to purchase o r t o p os se s s t ob acc o
products. It is only i l l eg a l t o u se i t . L et me g i v e yo u
a nother e x ample . I am a school teacher and p r o u d o f i t , bu t
when you a r e i n t h e schools , t h e r e i s s moke everywhere a t p l ace s
and times on the stree t s . . . or o n t h e school g r o u nds an d t h e
Denta l A s s o c i a t i o n , i n a r ec e n t l eg i s l at i ve memo, sa i d g o b y
your next junior high that you goand look at all the tobacco
and we have to stop that, support 48 . And , my f r i e n ds , LB 4 8
does nothing to stop that because the only thing that teachers
can do is hide in the bushes, and I am not exaggerating, Senator
Crosby, you know this is true, you have to hide in the bushes or
sneak around in the lavatory, waiting to see that puff of smoke
a rise so y ou can s a y ; aha, I caught you, you' re using it, come
with me, J o hnny ; come with me, Nary Bet.h, we' re go in g d o wns t a i r s
to the principal's office. Ny amendment . . . e x c u se me, Cap ' s
bill, unfortunately, does not change that at all. Ny amendment
would. I tell the Nebraska Dental Association, you want to get
into the schools, you want to help our minors, then suppo r t , f o r
gosh sakes, my amendment because now if a kid is going down with
a can of Skoal in his back pocket in the schools , y o u c a n ' t d o
anything because it is not against the law to possess.

SPEAKER BARRETT: One minute.

SENATOR BERNARD-STEVENS: With my amendment , i t wi l l no t on l y b e
against the law for them to purchase it in a st o r e s o t he y c a n ' t
buy !t for their dad, they can't even h ave i t on t hei r b od y
because the substance is so abusive and addictive we don't want
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i t o n t he i r b od i e s a n d we w i l l h av e a statute that can help the
schools. If they choose t o en f o r c e i t , i t wi l l g i v e t he m
something to choose to do. And, my friends, that is something
tha't Cap's b i l l ca n no t a n d h e s a y s w i l l n ot d o be c a use h e w i l l
not agree to any amendments to his bill. My amendment will do
that. I have one final thing to s ay i n t h e 1 5 s e c onds I h av e
a nd th a t ' s o n co u p on i n g . C ap's b i l l w i l l b an cou p o n i n g because
the Dental Association does not want people to write in and get
free coupons, free samples in the mail. My amendment, ladies
and gentlemen, please understand , my amendment w i l l ma k e i t
i l l e ga l ev e r ag a i n i n t h i s state for any person ever to r ece i v e
a free sample of tobacco or smokeless tobacco in the mail.

. .

SPEAKER BARRETT: T i m e h a s e x p i r ed ,

SENATOR BERNARD-STEVENS: ...adult or minors they will not. And
I thank you, Mr. President.

SPEAKER BARRETT: Thank yo u . Di scu ss i on on t h e amendment.
Senator Landis, followed by Senators Moore, Dierks and Withem.

SENATOR LANDIS: M r . Spe a k e r and members of the Legislature, I
have been silent on this issue, l i s t e n i n g t o bo t h s i d e s , reading
the amendments, doing my best to pick through them, a nd i t ' s
been like dancing in a minefield to try to do that. A couple o f
first comments, number one, I think t he withdrawal of t h e
12 amendments showed good judgment. I want to thank Senator
Moore for doing that. Number two, I do think that there's been
a good faith attempt t o t r y t o i den t i f y mi dd l e g r ou n d . I do
think there's been an attempt to try to make an accommodation to
legitimate interests and that deserves to be t hanked . And I
think David Bernard-Stevens deserves that. Number t h r e e , I h av e
an admonition to Cap Dierks and that is that the language in the
amendments which outlaw t he pu r c h a se , by k ids , o f t ob acc o
products is a good piece of work. I f Cap D i e r k s w a n t s t o g e t at
this thing, he ought to reach in there to the DBS amendment and
grab that section out and take it. He ought to also reach in
there and grab the amendment section that has to do with the
sale o r t h e sam p l i n g t o k i d s and pu t t h at i n h i s b i l l a s we l l ,
because that language is better than e xis t i n g l aw w h i c h , a t t h i s
point, Cap is silent on. Those ou t of t h e wa y , how d o I f ee l
about the amendment versus 48'? And this is my thought. We can
try to achieve a system, as David has tried to do her e , t h a t
stops the s amples for k i d s and a l l ows i t f o r adul t s . Hi s
argument is, let's get to the evil that we know is there, let ' s
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keep it free for thosesituations where we think it should be
legitimate. Ny difficulty is this, that a mechanism that' s
structured that way i s un l i ke l y t o b e s u c c e s s f u l . The
monitoring of the coupons, the monitoring of the two-block limit
around y o u th c l u b h o u s es a nd s c h o o l s , come on, who ' s g o i n g t o d o
that? That 's not really an effectivescheme for organization.
The monitoring of the samples, it's left at this point to
catching them after it's been done and using the criminal system
to punish through sanctions. I think that's a "cows out o f t h e
barn" k i n d o f a pp r o a c h . It seems to me...thank you, "horses out
o f t h e b a r n " , Fr an k , I appreciate the agricultural correcticn on
your part. In other words, it's a post hoc attempt to s anct i o n
wrongs once they' ve occurred and the problem is that the systemc ""structs a pretty involved series of wrongs that somebody is

ing to have to sit out there and monitor to catch the mistakes
t hat ar e mad e and i t ' s j u st b l oo d y un l i k e l y . I t ' s j u st no t
g oing t o h a p p en . I t ' s so complex and so structured that i t
real l y d o esn ' t work. Wh at y ou can' t d o , I don't think, is
construct a bill that gets at the evil of youth and only you t h
a nd h a v e muc h ch a n c e o f suc c e s s at ke e p i ng f r ee samples out of
their hands. So the problem becomes,. do we have a bill that' s
too weak because it's post hoc, it usescriminal sanctions, it
involves a lot of oversight and structure that I don't think i s
going to re ally be there,which is the amendment, or one t h at ,
frankly, is too strong, covers the evil but also transactions
you and I might agree make at least some a mount, of s e ns e a n d
that is that adults be free to receive free samples? Under
normal circumstances, in the transactions of goods I would pick
the former, pick one that's too weak, identify the e vi l , c a t ch
t he e v i l , pu n i sh t h e ev i l and t h e ev i l on l y . But in the area of
alcohol and in the area of tobacco, I think it's fair to r ever s e
that presumption, and it's fair to say if it takes banning free
samples for adults to get a legitimate system that will ban free
samples for kids, I have to take a few of t he do v e s wi t h the
crows, I wi ll outlaw both of them at the same time. I f I h av e
to choose, I want a workable system that s tops f ree sam p l e s
rather than the complex structure in the DBS amendment. Now, do
w e a l l ow p r om o t io n s t o be r eg u l a t e d i n t h i s f ash i o n ? S ure, w e
do. Can't advertise liquor on TV. Tney can ' t . . . I me an , they
can, but they can't drink it. W e have war n i n g s o n p a c k a g e s . We
don't allow, for example, " f r e e f e r s " i n b ar s anymore so t h at yo u
can get actually alcohol at a nominal rate to entice people in.

SPEAKER BARRETT: T hir t y s e c o nds .
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SENATOR L ANDIS : We can regulate promotion. I t h i n k Da v i d
raises the fair question, you' re getting more than the evi l t h at
you have claimed for in the bill and I say, you' re r i gh t , w e a r e
but that's the only way, r ea l i s t i ca l l y , i n my mi nd , t o s t o p f r e e
samples for kids. And, unfortunately, we' re cutting out for the
d oves as we l l a s t he crows here but zt's got to be done to have
a workable system to ban free s ampl i n g .

SPEAKER BARRETT: T i me ha s e xpi r e d .

SENATOR LANDIS: I don't think this involved st ructure i n t h e
amendment i s a workable system to stop free samples for k ds.
So I ' m g oi n g t o vote against the amendment and for the bill.

SPEAKER BARRETT: Thank y ou . Sena t o r Noore , f o l l owed by
Senators Dierks, Withem and Conway .

SFMATOR MOORE: I mo v e we ad ) ou r n un t i l Monday m o r n ng ,
Februar y 1 3 th .

SPEAKER BARRETT: Anything for the r ecord ? Mr . Cl e r k .

CLERK: Nr. Pres>dent, your Committee on Enrollment and Review
respectfully reports they have carefully examined and engrossed
LB 56 and find the same c orr e c t l y e ng r o sse d ; LB 127 ; LB 167 ;
LB 164 ; ' 8 185 ; L B 231 ; LB 366, all correctly engrossed.

R evenue C omm i ttee repo r ts LB 42 6 t o Gen er a l Fi l e wi t h
amendments; LB 643, General File with amendments and LB 36 1 ,
Genera l F i l e with amendments. ( See p ag e s 700 - 0 3 o f t he
Legislative Journal.)

Senato r W e s e l y h as amendments to LB 208 to b e p r i n t ed . (See
page 704 of the Legislative Journal.)

Serie s of add s , Senato r Hab e r m a n t o LB 760 , Sera t o r He f ne r t o
LB 714 ; a n d S e n a t o r He f n e r t o LR 2 .

Mr. President, unanimous c onsen t t h a = Ba nk i ng Commit t e e wal l
change their hearing room for next Monday's hearing to the East
Chamber . Th at ' s al l t h at I hav e .

SPEAKER BARRETT: Thank y ou . Bef o r e calling a vot e on t h e
motion to adj ourn, ladies and gentlemen, the Chair wants to
exerc i s e t he p r i v i l ege of announcing the fact that Ed Howard of
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F ebruary 13 , 1 9 8 9 LB 43, 4 8 , 8 0, 82 , 10 6 , 1 13 , 166
171, 172 , 1 9 4 , 20 0 , ?9 6 , 32 1 , 322
353

P RESIDENT: LB 321 p as s e s . LB 3 2 2.

ASSISTANT CLERK: ( Read LB 322 o n F i n a l Re a d i n g . )

PRESIDENT: Al l p r ov i s i ons o f l aw relative to procedure having
beer. compl i e d w i t h , t h e qu es t i on i s , shal l L B 322 p a ss ? Al l
t hose i n f avo r v ote aye , op po s e d n ay . Rec or d , Mr . Cl er k ,

ASSISTANT CLERK: ( Read r e c or d vo t e . See p ag e 71 7 o f t h e
Legislative Journal.) The vot e i s 39 aye s , 0 n ay s , 10 excu s ed
and not voting, Mr. President.

PRESIDENT: LB 32 2 p asse s . LB 3 5 3.

ASSISTANT CLERK: ( Read LB 35 3 o n F n al Read i ng . )

PRESIDENT: Al l p r ov i s i on s of l aw relative to procedure having
b een com p l i e d wi t h , the question is, shall LB 353 pass? All
those in favor vote aye, o p posed n ay . Have you a l l v o t d ?
Record, Mr . Cl er k , p l e ase .

A SSISTANT CL E RK : ( Read r ecc r d vo t e . Se e p age 7 18 o f t he
L egis l a t i v e Jou r n a l . ) The vot e i s 38 aye s , 0 nay s , 1 pr e s e n t
and not voting, 10 excused and not voting, Mr. Pr e s i d en t .

PRESIDENT: LB 353 p a s s es . While t he Leg i s l a t u r e x s i n s e s s i on
ard capable o f transacting business, I p r o p os e t o s i gn an d do
s ign L B 4 3 , LB 8 0 , LB 8 2 with the emergency c lau se , LB 10 6 ,
LB 113, L B 1 6 6 w i t h t he emergency c l au s e , LB 1 71 , LB 172 , LB 194
w. th the emergency clause, LB 200, I.B 296 , LB 32 1 , LB 322 , and
'. 8 353. We will move on to Select File, LB 48.

CLERK: Mr . Pr e s i den t , LB 48 i s on Se l e c t Fi l e . Th e bo dy
c .nsidered it briefly on Friday. At that time, Mr. President,
Senator Bernard-Stevens had offered an amendment t o the b al l .
The amendment is found on page 697 of the Journal.

PRESIDENT: Sen at o r Be r n a r d - St e v e n s , d o y ou want to recall for
us what your amendment is, please?

SE')ATOR BERNARD-STEVENS: Thank y o u , Mr . Pr e s i d en t , members of
t he b od y . Br i e f l y r eca l l t h e amendment, and I' ll be up front
with t he b od y . I ' m h av i ng a l i t t l e t r oub l e , i n my o wn mi nd ,

p lease .
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whether I want to bring my amendment to a vote because I look at
the people that are gone today, and of the 12 people, there are
7 people that were gone at the time that we'd be voting and have
voted consistently in favor of the amendment. Since w e wer e
looking at ve ry close votes either way on that, I suspect what
I'm going to do is withdraw the amendment, let the bill move on
to see if, in fact, there are 25 votes to move it on. I suspec t
t here may or may n o t be 25 votes to move it on, a nd then o f
course put the body on notice that on F inal Reading I wi l l
certainly be making a motion to send it back to Select File for
the purpose of offering my amendment at some point. I d o n ' t
see...I don't see it much benefit to the body to debatea long
time on an amendment that most of the people that are i n f a vo r
of the amendment are, in fact, gone. So I'd put the members on
notice of my intention at this point. I f I cou l d h a v e a Pa ge ,
please. N embers of the body,one of the things that you' ve had
handed out to you is something I was aware of over the w e e kend
that would be coming to this body, and that would be a handout
p assed ou t b y S e n a t o r D ie r ks . A nd the h a ndout w o u l d b e t a l k i n g
about t he p r oce ss of which on college campuses the smokeless
tobacco industry would hand out samples and try t o g et p eop l e
addicted, if you wish,or at least a point where they like the
products enough to be able to sample it. And what was going to
happen here this morning is a very fascinating attempt on
either...on any side, but in this case by the Dental Association
and Senator Dierks, to try again to break it into a...from a
logical standpoint to an emotional one. And I don't blame
Senator Dierks for trying to do that, because I s uspect t h a t ' s
the best way that they feel that they can win, by changing it to
an emotional one. Before we get to Senator Dierks' handout, and
before I probably withdraw my amendment, again waiting to see if
we h a v e enou g h m e mbers here to vote on that, I would l i k e t o
point out to you some statistics that I received this morning
from the D epartment of Health. And I t h i n k i t r e a l l y b r i n g s
this issue down to where the meat of the coconut is, so t o
s peak, a s f or m er Sen a t o r Narvel l i ke d t o say . We' re t a l k i ng
about trying to help minors, we are t ol d , and a d u l t s , we ar e
told, in oral cancer. And the Dentist's Association, as many o f
you know, have their hands in everyone's mouths. W e put o u r
foot in our mouths, they put hands in mouths. And they s e e t h e
oral cancer and they want tostop it. And bless their. hearts
for trying to do so and bringing us a bill that we can, i n f ac t ,
'do something to help stop cancer. But I want the body, if they
could, I know we' re tired of this bill, but if they could just
take a minute, a Page is handing out some statistics. And, i f
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you don't have it, I' ll give them to you. The Department of
Health reported to me this morning that in the State of Nebraska
there are 2,290 statewide smoking related deaths in 1988; 2,300,
approximately, smoking r ela te d d e at h s in 1983. Of th at
circulatory was 954 of them, people that had difficulty smoking
rela ted be ca u se o f circulatory, and they died. We had 793
people d i e of cancer b ecause of smok i n g rela ted ac t i v i t y .
Nembers of the body, please pay just a little bit of attention
on this section. In the State of Nebraska 1988, 793 people died
because of smoking related activities. Of that 793, only, and I
say only because even this is too much, and even thzs is tragic,
only 38 people of the 793 died of oral cancer, only 3 8 o f 2 , 290
were affected, we think, by oral cancer. Of those 38 it was not
possible, according to the Department of Health, to verify
whether it was purely smokeless tobacco, whether it was alcohol
related, or smoking pipes, cigarettes, cigars and other tobacco
products. What I'm trying to get across is LB 48, LB 48 t r i e s
to ban sampling of smokeless tobacco. Ny point to you, members
of the body, is that is a noble cause. But the effect of a
sample, we don't even know, if an adult gets a sample, how many
of them would have been addicted because of the sample. We
don' t know ho w m an y ad u l t s may have gotten a sample and may
never have smoked it again and/or chewed it, i n t h i s ca se on
chewing tobacco, because they couldn't stand it,w e don' t kn o w
that, What we do know is that people have a smoking habit that
t he B er n a r d - S t e v ens amendment is trying to make a broader, a
broader s c ope . Th e Be r n a r d - S te ve ns amendment is saying I agree
with the dentists, I agree we need to stop as much as possible
free sampling. And the Bernard-Stevens amendment does t ha t by
s aying >e v e r ag a i n w i l l any o n e , adult or minor, receive a free
sample in the mail. And that will go to minors and adults. A
minor can't put their name on a pi ec e o f p a p e r sa y i n g , ye s , I 'm
over 18 , a n d i t i s sen t ou t i n t h e ma i l . That will never happen
again. But the other thing the Bernard-Stevens amendment does,
members of t h e bod y , i s t a l k spe c i f i c al l y t o mi n o r s i n r e l at i n g
t o t h e 2 , 3 0 0 p e o p l e wh o d ied l ast y ea r b ec au s e o f sm o k i n g ,
smoking related deaths. We are saying that we are. ..this stuff
is so bad that we do not want minors t o be ab l e t o pu r ch a se
a nd/or po ss e s s . Now some people have a r g ued , w ould t e acher s b e
really nervous with this, because they were going t o h a ve t o
enforc e t h i s . Nonsense. Teachers have to enforce all sorts of
things now, drugs within the school, alcohol within the school ,
and s mok in g o r chewing in the school, if they are using it.
This would be another tool to help teachers, if they decided to
do so, to say, listen, this stuff isso bad, J ohnny, yo u c an ' t
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e ven have i t on yo u r pe r so n . The B e r n a r d - S t evens amendment
appeals to 2,290 people who died and another 2,300 or so that
may die this year, and we' re saying let's go the whole gambit,
here, let's do something that does more than just smokeless
tobacco. And LB 48 deals only with a small portion of 38 people
who, again I say, unfortunately, tragically, needlessly died
because o f o r a l cancer due to smokeless tobacco. A nd agai n I
s ay, o f t he ' 3 8 w e can ' t even v e r i f y how many of them are
directly related to smokeless tobacco. The Bernard - S t ev ens
amendment does more for minors, does more for the people of this
state in regards to needless cancer through smoking than LB 48.
And in a ll their good intentions, the dentists see oral cancer
and they wanted to stop that. The B e r n a r d - S t evens amendment
went o ne s t ep further and said let's hit the whole spect r u m.
And when the dentists, that I have talked to over t he w e e k end ,
every d en t i st I have talked to, when t h ey un d er st o o d t h e
Bernard-Stevens amendment, said I d on ' t know why w e ' r e not
support i n g y our amendment, Senator. And I said, that's a very
good statement, I don't know why either. B ut th e b u r e auc r acy o f
the Dental Association has made a stand. T he b u r e a uc r ac y hasmade a stand and they have now committed themselves s o much t h a t
they find themselves incapable of reversing, even though it is a
better amendment. One of the things that Senator Dierks and
Senator Nelson, and I have it in the transcript for a nyone w h o
wishes to v erify it, they said this is a bill that relates to
minors. Members of the body, if you have adult s no w s am p li n g ,
we do not know how much of that goes down to minors,and even
passing and saying you can't sample, we still don't k now h o wm any mi n o r s will be able to receives mokeless t o b a c c o . Int neory i t d oe s a t ok e n t h i n g . What the Be rnard-Stevens
amendment does is we say we know, number one, that we can't get
anything through the mail anymore, and t h at c an b e measured.
And w e kno w t h at we don't want them even to have it on their
bodies , where now t h e y c a n and we c a n ' t d o a nything about i t .
And t h a t c a n b e measured . We can t r u l y do a small s t e p . An d I
admit, both bills are small steps. The Di e r k s b i l l , LB 48 , i s a
very smal l st e p d e a l i n g w i t h a small portion of 33 out of 2, 300
people . And t h e Ber n a r d - S t evens amendment is a small step for
trying to do something and deal something with c ancer f o r a l l
people, adults and minors, for all people who are affected by
smoke related deaths. One of the things that happened last
week, a nd I ' l l be c o n c l u d i n g wi t h this, I suspect, if you
remember what we came to was a feeling of, if you suppor t y ou r
children and do not like cancer and disease, support 4 8 . I f you
hate your children and want your grandmother's apple pie to rot
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and your grandmother to die of disease, you'd w ant t o suppo r t
the Bernard-Stevens amendment. And I hope we' ve kind of gotten
through that smoke. I hope we' ve gotten through the smoke.

PRESIl ENT: One minute.

SENATOR BERNARD-STEVENS: It is smoke, a nd t h e Be r n a r d - S t e v e n s
amendment is clearing the air of that smoke, clear in g t h e ai r
because that smoke in the air will cause all o f u s t o ch ok e ,
cause all of us to cringe,and cause all of us to get a little
bit of sickness ourselves. The Bernard-Stevens amendment is an
amendment that is tough, that is against cancer,and i t ' s f o r
the people of this state, and still maintains the rights of
a dul t s * of t h i s s t at e un t i l we a re br ave enough t o b a n t h e w h o l e

be a po .itive step fo r this Legislature to say, thank you,
dentists, for bringing t hi s b i l l ; t h ank you , Senator
Bernard-Stevens, for adding this amendment that strengthens the
bill; we thank you and the people of this state, chokingly, wil l
thank you as well until we get them to kick that habit as well .
T hank you, Nr . P r e s i d e n t .

P RESIDENT: Ti m e . T hank you . Sen a t o r D i e r k s , p l ea s e .

SENATOR DIERKS: Nr. Pr esident, members of the b ody, t h i s
reminds me of Yogi Berra's famous statement, looks t o m e l i k e
deja v u a l l ove r agai n . I want to assure you that the Dental
Association did not bite on this amendment. They h a v e n ot
agreed to any part of this amendment, that did not happen. That
a sser t i o n wa s mad e last Friday, but you may rest assured that
did not happen, the dentists h ad n o th i n g t o d o with this
amendment . And I h a v e no t ag r ee d with any part of this
amendment. S ome of you have been told that. T hat d i dn ' t
happen. At this point we' re really not concerned about youth
going into tobacco stores and buying for their parents, that
isn't the thing that we' re trying to do or stop with LB 48. You
all received a copy of a handout that I gave to you this morning
that I t hink is fairly revealing. If you'd open that, please,
and go to what they call page 4, P 4 on the top, and a qu e st i on
mark, why the college m arket. It say s, our efforts in
implementing a successful college marketing program wil l he l p
ensure U.S. Tobacco's continued strength in the moist, smokeless
market for years to come. And it says, statistics indicate that
the largest single area for growth is in the 18 to 34 age group,
therefore they call it very important because you see they' re

product nationally. It is something that can be done a nd w o u l d
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like ll million college students that are currently in that age
group. Then i f you see , in t h e n ex t pa r ag r a p h , s uccess i n
reaching the college students today will determine the continued
popularity and growth for our producers in our adult market
segments tomorrow. And then in the next paragraph, a chiev i n g
t hese goal s wi l l r equ i r e strong consumer sampling e ffo r t s .
Success in this area can only beachieved with an aggressive,
efficient program. And then, if you go to the next page, which
is page 5, it says, your first and foremost responsibility as a
college representative, talking to the student who is going to
do this, is consumer sampling. A l l ac t i v i t i es on a nd o f f c am p u s
will focus on sampling. A nd then ove r o n p a g e 6 , w hen you l o o k
at goals, it says, number one, create ne w us e rs of U. S . Tobacco
s mokeless p r o d u c t s . Number two, enhance the image of U.S.
Tobacco and its product on campuses. And down w h e r e i t says
objectives, number one (a) , t he num be r one pr i o r i t y o f a l l
college reps is consumer sampling. A nd number one ( b ) , sa mp l i n g
s hould b e cond u c t e d at social events, fraternity parties,
student u n i o ns and wherever st ud en t s c ongregate . Th en o n
page 1, I guess, at the top, the next page anyway, ( d ) , i t say s
promotional activities should be conducted to further create
brand awareness and new consumers . You c an see from this
document, which we received from the Center for Disease Control,
the purpose of the smokeless t obacco i n d u s t r y . Thei r so l e
purpose is to gain addiction on the part of our citizens. LB 48
does do just that, it's very simple. LB 48 doe s t h r ee t h i n g s ,
number one, it prohibits the free distribution of smokeless
t obacco p r oduct s t o anyone. Numb er t wo , it requires the
Attorney General to file action for injunctions, and i t ass i gn s
c iv i l pen a l t i es f o r v i o l a t i on s . I think that is an important
t h in g you h av e to remember. We need to be involved more
with...or less with criminal penalties as far as the industry is
c oncerned, b e c ause t he y d on ' t . ..that doesn't apply.

PRESIDENT: One minute.

SENATOR DIERKS: T h e b i l l i s ai m e d a t r eg u l at i ng t he i n du s t r y .
I 'd like you to see another sample that just came by my desk
this morning. It came addressed to the American Cancer Societ y
for all...of all things, and it is a...not a sample of smokeless
tobacco, but it refers to cigarettes. I guess maybe it' s
somewhat brazen, there's a coupon in there t hat y ou c an s en d
b ack a nd get ano t h er free sample of cigarettes. How are you
going to control that by an age group? Anybody can s end t h a t i n
and they can get it from their father's mail box when t hey g et
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home from s chool, before their father gets home from work. I
think we have to just remember four things that we' re trying to
c ontrol here. One i s addiction, two is cancer, c arc i n o g en i c
problems; three is dental caries, decay of teeth; a nd a l s o w e ' r e
trying to prevent early death of our c i t i ze n s .

PRESIDENT: Time has expired.

SENATOR DIERKS: : h ank you .

PRESiDENT: Th ank you . Senator Bernard-Stevens, followed by
Senator M o o r e , p l e ase .

SENATOR BERNARD-STEVENS: M r. President, again s o t he b od y
k nows, I ' m now wi t hd r aw i n g my amendment. The r eason I ' m
withdrawing the amendment is because the number of people t h at
are absent that I know would be voting on the side of the
amendment. I'm with drawing it at thi s time with the
understanding that if the bill moves,and I su s p e c t a nd I h o pe
that it will not, b ut i f t he b i l l mov e s t h at i t wi l l be
reoffered then at another time when all members are here. So at
this time, Mr. President, I withdraw my amendment.

PRESIDENT:
Mr. Cl e r k ?

t is withdrawn. Do you h ave an y t h i n g e l s e ,

CLERK: M r . Pr e s i den t , the next amendment I have is b y Sen a t o r
Moore . Sen a t or Mo o r e ' s amendment is on page 682 of the Journal.

PRESIDENT: Senator Moore, please.

SENATOR M O O RE: Ye s , Mr. President. This is the amendment I'd
rea l l y l i ke t o r u n b ec aus e i t wou l d , in many ways, point out the
double standard we' re going to u se . Th i s wou l d out l a w t h e
sampling of all tobacco products. But I think for a varie y of
r easons t he r e i s no r eason t o r un t h i s amendment. But there is
one thing I wan t to get on the r ecord . Sen at o r Di e r k s , would
y ou y i e l d t o a qu est i on ?

PRESIDENT: Sena t o r Di e r k s , w ould yo u r es p o nd , p l ea s e .

SENATOR DIERKS: Yes , I w i l l .

SENATOR MOORE: Just so I get the procedure down here and on t h e
record. You hav e a mo t i on to su s p en d t h e r u l e afte r my
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la te r on .

after mine.

we can v o t e on t h b i l l ?

amendment, correct?

SENATOR DIERKS: Th at ' s r igh t .

SENATOR MOORE: If I pull my amendment,wil l you pu l l you r s and

SENATOR DIERKS: Wel l , t here i s s t i l l ano t he r mo t i on t o suspend

SENATOR MOORE: We ' l l p u l l . . . . I ' m assuming that....We need
Bernard-Stevens to answer yes to that question, too.

SENATOR BERNARD-STEVENS: Senator Dierks, I just caught the ~ ast
g l i mpse o f t h a . I t h i n k t he q ue s t i on was, is there going to be
any amendments offered after this, and not certainly by m ysel f .
S o my u nde r s t and i n g is, if Se nator M oore withd r aw s h i s
amendment, we will get to a s t r a i g h t up o r d own v o t e on t h e
b i l l . Le t ' s move on with the understanding of what may happen

SENATOR MOORE: Well, providing the fact that I'm assuming , i f I
pull my amendments, there won't be any further amendments o n t h e
b i l l , I pu l l t h i s ame n dment .

PRESIDENT: I t i s withd r a wn . Do you h ave an y t h i ng e l s e ,

uuERK: Mr . Pr e s i den t , Senator Di e r k s h as t h e next motion to the
b i l " . Mr . Pr es i den t , Senato r Di er k s w ould mo v e t o susp e n d
Rule 6 , Se c t i on 5 , Rule 7 , Sec t i on 3 , and v o t e on t he
advancement of LB 48 without further amendment or debate.

PRESIDENT: Sen ator Dierks, please.

SENATOR DIERKS: Okay, let's just withdraw the m otion .

Mr. Cl e r k ?

PRESIDENT:
Mr. l e r k ?

I t i s wi t hd r aw n . Do y o u hav e an yt h i n g e l se ,

C LERK: Sen at o r Ber n a r d - S t e v e n s , may I assume l ikewise with
yours , S e n a t o r?

PRES".DENT: I t i s wi t hd r a w n .
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t h i s . . .

Senate r Di e r k s .

Senato r D i e r ks .

to go on to discussion on th e b i l l .

CLERK: I have nothing further on the bill, Mr. President.

PRESIDENT: Ok ay , n ow we ' r e on t he advancement of the bill.

SENATOR DIERKS: Mr. President and mem bers o f t he b od y , I
suspec t t h at we m ight h ave a l i t t l e d i f f i cu l t y h av i ng en o u g h
people here to make this work. But I don't want to belabor the
body any mor e . I on l y a sk you t o . ...Is this closing, o r i s

PRESIDENT: No , t h i s i s n o t c l o s i ng . This i s no t c l o s i ng .

SENATOR DIERKS: I just remind the body again we' re trying to do
a very simple thing with LB 48, only that we' re trying to l i m i t
the free sampling of smokeless tobacco to our c i t i z en s .

PRESIDENT: Senat o r Di e r k s , excuse me . ( Gavel . ) Cou l d we h o l d
i t d o wn , p l e as e . Cou l d we h o l d i t d own . There is entirely too
much n o i se , especi a l l y und e r t he n o r t h b al c on y . T hank y o u ,

SENATCR DIERKS: You' re w e l c o m e. I ' d l i k e t o r emind t he b od y
t hat w e d o hav e an Attorney General's Opinion on I .B 4 8 . And t h e
Attorney General's Opinion says xt's A-Okay, no p r o b l e ms . I ' d
like to also remind the body that we have c irculated a li tt l e
c lapp in g f r om t h e ~ c ~ ~ t , whicn was printed last Friday, I
b el i e v e , o r may be Thursday , on obacco r egu l at i on u rged b y
government...or presidential commission, s ayin g t h at we should
be looking at a tobacco free socket r by t h e y ea r 200 0 . I t h i n k
that everything is pointing toward that. We can he r e , t od ay ,
take that fir st step toward he lping with that tobacco free
society. By doing this we' renot only helping the youth of our
state, we' re helping many of the adults. The four t.sings agai nI ' d l i k e t o remind you of is that nicotine u se d oe s c a u s e d en t a l
c ar i es , i d oe s c ause c a n c e r , o r a l c an c e r , i t d o es c au s e ea r l y
death of our citizens and xt is addictive. With t h a t , I ' d l i k e

PRESIDENT: Senator Bernard-Stevens, please, followed by Senator

SENATOR BERNARD-S EVENS: Thank y o u , Mr . President, members. I
will not ta k e mu ch further time because we have s o m a n y o t he r
t h i ng s t o d o . I w i l l s ay t h at I wou l d as k a l l mem b er s t o t h i n k

Wesely .
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very carefully, because some times we get on Select File and we
say, we l l , w e ' l l j ust go a h ead and move i t t o Fi n a l a n d we ' l l go
from there. Each time you move a bill on its way it obviously
gets a little bit closer. And o b v i o u s l y we d o h av e som e
technical . problems, well, we have some major problems on the
Bernard-Stevens amendment that we would like to solve. And t h e
Bernard-Stevens a mendment would d o t h at . What I wou l d
respectfully ask the members of the body to do, that if you were
going to support the Bernard-Stevens amendment and you were also
going to support the bill, of course i f you weren' t go i n g t o
support the bill that is fine, but if you were going to support
t he Be rn a r d - S t e v e n s amendment, I would respectfully ask that you
would consider voting no on the advancement and/or not voting on
the advancement, because I'd like to remind at least the n ew
members of the body that it does take 25 votes in order to
advance. If it does not advance all that would happen i s t h a t
we would again have a vote when it comes up again on Select File
on the Bernard-Stevens amendment, we would vote on that quickly,
one way o r t he ot h e r , up or down, and then the bill would be on
i t s w ay . On F i n a l Re a d in g it would be basically t he s am e
process. I would ask the members not to advance the bill simply
because w e d e ser v e , as a body, spending this much time to vote
o n t he Be r na r d - S t e v e n s amendment with a s many p e o p l e a s
possible. I understand, I was speaking with the Speaker, that
t here i s n o r e a l d a y y o u c a n have al l peo p l e he r e . A nd I
understand t hat . The motorcycle helmet bill, last year, was a
classic example where one side didn't ' ave enough so they moved
to reconsider, and then the other s ide d i d n ' t h a v e e n o ugh , and
we did t h a t al l t h e t i me . But in this p articular c ase, t h e
numbers o f p eop l e that ar e ab sen t that ar e on t h e
Bernard-Stevens amendment t ru l y do es mak e a significant
difference. Otherwise, if there were two or three people, I
wouldn't be making this request because that is about as good as
you can get on a n y d a y . I respectfully ask the members t o no t
vote for advancement, or voting no and/or simply not voting, and
we' l l get to this then at a later time. I thank the Chair and
w ould l i ke t o m a k e , I guess, one other comment. Reminding the
people of the Be rnard-Stevens amendment. It is very crucial
that we understand that we are dealing with...I would l i ke t o
deal, in my amendment, which we do , w i t h c anc e r across t h e b oa r d
on smoking related. I don't want to focus on the small p o r t i on
of the 38 people of 2,300 that died in this state. I don't want
to have a specific bill just for that group. I woul d l i k e t o
have a bill not only for that group but for the other 2,300, as
w ell , i n c l ud i n g t h e m i n o r s . And I t h i n k i f t h e dentists would
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bill over, Mr. Pres>dent.

PRESIDENT:
wait?

we move on , M r . Cl er k , t o L B 273 .

get out of the politics and the emotion of it and look at what
the Bernard-Stevens is trying to do, we can look them square in
t he. eye and s a y , h o w c o u l d yo u, as dentists, support LB 48 when
y ou had an op t i on t h at wou l d de al wi t h a l l smok i n g i n a l l a r e as
of cancer. We can look them square i n t he ey e a nd say , i f y ou
wanted t o d o somethin g on c anc e r , t hen , b y g o l l y , you h ad a
c hance and y o u b l e w i t b ecau s e y o u h ad f u n p l ay i ng p o l i t i c s .
B ut I be l i eve i n t h e wi sd o m o f t h i s bod y , and I b e l i ev e w e wi l l
get something done for cancer, f or o ur ch i l d r en , and f o r ou r
people in t his worthy cause. So I a s k y ou n o t t o advance t h e
bill and/or not vote. Thank y ou , Mr . Pr es i d en t .

PRESIDENT: Th a n k y ou . I ' d l i k e t o i n t r odu c e a special guest of
Senato r L a b e d z , ov e r u nd er t h e south b al c on y . We hav e Sir J ee t
o f New D el i , I nd i a , who i s Di r ec t o r of Internationa' Marketing.
Would you please welcome Sir Jeet. Thank you for being with us.
You cam a long way to visit. 'We apprec i a t e yo u r b e i n g here .
Thank y ou . Mr . Cl e r k , you h av e something on the desk?

CLERK: M r . Pr e s i d en t , Senator Landis would move to indefinitely
postpone I.B 48. Senator Dierks would have the option to lay the

Senato r Di e r k s , would y o u l i ke t o =ake i t u p , o r

SENATOR DIERKS: Mr. President, members o f t h e b od y , I be l i eve
I ' l l t ak e i t . . . I ' l l l ay i t ove r .

PRESIDENT: Ok ay . I t wi l l be l ai d ove r . You can s e e t he
Speaker a s t o wh e n i t wi l l b e l ai d ove r un t i l wh en . Okay, s ha l l

CLERK: Mr . Pr e s i d ent , LB 273 z s on Se l ec t F i l e . T he f z r s t
order o f bu s i ne s s are E & R am e n dmen t s.

PRESIDENT: Sena tor Hall, would y ou ixke to help us out on that

S ENATOR HALL : Mr. President, I would b e g l ad to .
Mr. President, I move the E & R amendments be a dopted .

PRES. DENT: You have heard the motion. A l l i n f av o r s ay aye .
Opposed nay . Th ey ar e adopted .

p lease?
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shal l deb at e ce ase ? All thos e in favor vote a ye ,
opposed . . . r e c o r d , M r . Cl er k , p l e ase .

CLERK: 25 a ye s , 0 n ay s t o c ea s e d e b a t e , Mr . Presid e n t .

PRESIDENT: Deb at e h a s ceased. Sen at o r L amb , would yo u l i k e t o
c lose , p l ea s e .

SENATOR LAMB: Mr. President,members , I mi g ht j u s t comment
further on Se nator Chambers' questionas to whether this would
affect tickets that have al r ea dy b een issued. It is my
u nderstanding t h a t t his does n ot bec o m e an issue until the
i nd i v i d u a l , w ho h as b ee n assessed t h e po i n t s and h a s h ad t h e
l i c e ns e t aken away , chal l e n ge s t h i s i n c ou r t . So th i s b i l l
would affect those challenges that come about af t e r t h e b i l l is
effective, the effective date o f t h e b i l l , wh i ch i s t h r e e months
after the Leg islature adjou r n s . I t d oe s n ot h av e a n E c l au se .
S o it would affect th e tickets that are i ssued b e f o r e t h e
effective date of t he bi l l , ou t i t wou l d a f f e c t on l y t ho s e
appeals that come about after the bill does become ef f e c t i v e . I
hope that is clear, that the tickets could be issued previous to
the effective date of the bill, but the appeals, it would apply
only to those appeals which come about after the effective date
o f t h e b i l l . I ' m c omf or t ab l e wi t h t he b i l l . I t h i nk i t i s a
step in the right direction. I did not thank that the r i g h t s of
t he p eop l e ar e be i ng j eop a r d i z e d a n d I wou l d ask t h at t h e b i l l
b e advanced .

PRESIDENT: Th a n k y ou . The question is the advancement o f the
bill. All those i n f avo r vo t e aye , opp o s e d n a y . Record ,
M r. C l e r k , p l e as e .

CLERK: 27 aye s , 7 n ay s , Mr . Presid e n t , on t he advancement of
LB 281 .

PRESIDENT:
Mr. C l e r k ?

LB 2 81 adv an c e s . An y t h i ng f o r t he r ec or d ,

CLERK: Yes , Mr. President, I do. Mr. President, I have
amendments to be prin ted,. Se:;ator C hamb e r s t o 2 8 1 ; Sen a t o r
Cnize k t o LB 265 ; Senato r Mc Fa r l and t o LB 1 59 ; Sen at o r
Bernard - S t e v en s t o LB 48 . (See pages 739-42 of the Legislative
J ourna l . )

Revenue Committee reports LB 88 indefinitely postponed; LB 292 ,
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M r. C l e r k , p l e as e .

PRESIDENT: Th ank you . The question is the advancement of the
b i l l . Al l t h ose i n f a vo r v ote a ye , oppo s e d nay. Rec o r d ,

CLERK: 2 5 ay es , 0 n ays , Mr . Pr e s i den t , n the advancement of

PRESIDENT: LB 187A adv an c e s . May I please i ntroduce the
doctor of t he clay. We have Dr. Richard Hanisch of St. Paul,
Nebraska . I b el i ev e t hi s i s i n Sen at o r Rogers district.
Dr. H a n i s c h , wou l d you s tand u p so w e ma y s e e y o u , p l e ase . He
must be out taking care o f s o mebody . Th ank you . Mr. C l er k ,
something for the r ecord , p l e ase .

CLERK: Mr . Pr es i de n t , y o u r. Committee on Agriculture, whose
C hai r i s Sen at o r R o d J oh n s o n , report- LB 39 to General File with
committee amendments a t t a c h e d . (See page 750 of the Legislative
Journa l . )

Mr. President, Enrcllment and Review r epor t s LB 238 co r r ec t l y
e ngros s ed , a nd L B 3 44 c o r r ec r . l y eng r >s s e d .

A n ew r es o l ut i o n , LR 31 by Senator Schimek and other members .
( Read b r i ef ex p l an at i on . See page s 7 51 - 5 2 o f t he L eg i s l a t i v e
J ourn a l . ) Th at wi ' 1 b e l ai d ov er .

An Attorney G en eral Opinion to Senator Wesely iegarding LB 48,
and an Opi nion to S enator M o r r i -sey with respect to the
Low-level Radioactive Waste Compact Commission, LB 763 . Th a t i s
a l l t h at I h av e , Mr . Pres i d e n t .

PRESIDENT: Th a n k y ou . We wi l l mo v e on t o LB 556.

CLERK: M r . Pr es i d en t , LB 556 wa s a b i l l t ). . a t w as i n t r od uc e d by
S enato r A b b o ud . ( Read t i t l e . ) I t wa s i nt r od uc e d o n J an ua r y 18 ,
referred to the Judiciary Ccmmitte , advanced to General File.
I do have Judiciary Committee amendments pending, Mr. Pres i d e n t .
( See page 5 6 2 of t h e Leg i s l at i v e J ou r n al . )

PRESIDENT: Senator Chizek, please.

SENATOR C H I Z EK : We l l , Mr. P r es i d e n t and c ol l e a g u es , t h e
committee amendment i s on p ag e 562 o f t he J ou r n a l . The
committee amended it to ensure that the l anguage t h at g ov e r n s

LB 187A.
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to LB 336 by Se nator Withem. Senator Hall has amendments to
LB 704 to be printed, Mr. P reside n t . ( S e p a ges 7 9 8 - 9 9 o f t h e
Legis l a t i v e Jou r n a l . )

Education Committee gives notice of change of loc ation for a
hear in g o n F e b r u a.=y 28 That is offered by Senator Withem.

Judiciary Commit=ee whose Chair is Senator Chizek reports LB 87
t o Genera l F i l e , LB 220 t o Gen e r a l F i l e , LB 234 General Fil e,
LB 372 General Fi le, LB 399 Gen e r a l F i l e , LB 401 Genera l F i l e ,
LB 558 General File, LB 592 General File, LB 73 i nde f i n i t e l y
postponed, LB 35' indefinitely postponed, LB 400 i n d e f i n i t e l y
postponed, LB 684 indefinitely postponed, those a l l s i gn ed b y
Senato r Ch i zek as C ha i r . (See pages 799-800 of the Legislative
Journa l . )

Revenue Committee whose Chair is Senator Hall reports LB 714 to
Genera l F i l e with amendments and LB 762 to General File with
amendments, both those signed by Senator Hall as Chai r o f t h e
committee. ( See p ag e s 8 0 0 - 03 of t h e Legislative Journal.)
T hat ' s a l l t h at I hav e , Mr . Pres i d e n t .

PRESIDENT: T ha n k y ou . Now we' ll move on to LB 4 8, p l ea s e .

CLERK: M r . Pr e s i d en t , the Legislature last considered LB 48 on
Februar y 1 3 . At that time Sen ator La ndis made a motion to
i nde f i n i t e l y po s t p o n e t h e b i l l . That motion is pending.

PRESIDENT: Senator Landis, please.

SENATOR LANDIS: Mr. President, members o f t h e b ody , ov e r the
weekend I' ve had a chance to think about it and I' ve c ome t o t h e
conclusion that . t must have been a moment of delusion on my
part. I don't know why I offered that motj.on. ' certainly want
to withdraw it now.

P RESIDENT: I t i s wi t hd r aw n.

C ERK: Mr . Pr es i d ent , the next amendment I have to the bill is
o f f e r e d by Sena t or Bernard - S t e v e n s . The a mendment i s on
p age 740 o f t h e Jou r na l .

PRESIDENT: Senator Bernard-Stevens, please.

SENATOR BERNARD-STEVENS: T hank y ou , M r . Pr es i d e n t and m e mbers
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of the body, I think we' re well aware of what the amendment is.
I t ' s on page 740. I would like to take just a minute to review
the body on what hap p ened last time so that we ca n g et
perspective as we m ove forward to hopefully Final Reading and
passage of the bill as amended. Not too long ago, a few weeks
ago, Senator Die"ks, myself, Speaker Barrett, Senator Moore and
I think that might have been the group at some point, c ame to a n
agreement and the agreement was t h at I wou l d p u l l whatever
amendments I had except the major one which is before us today,
and Senator Moore would pull his amendments so that there would
be no more delaying on LB 48 and the body could take its time
debating the one amendment and then get the bill, vote on t he
bill and the amendment up or down, one way or t h e o t h er . A nd i t
was my intent not to delay the body any further on a bill which,
on the realm of importance of some of the major legislation we
have, is not certainly one of the h igh-ranking ones o f t he
session, yet i t has taken an ex orbitant anount of time.
Unfortunately, what happened was when the bill came up l a st
week. we h ad a major...well, not a major s torm, bu t w e h a d a
storm come through and there were a lot of people particularly
in support of my amendment from the Omaha area who were unable
t o make it a t t he time of t h e voting of the a mendment.
Therefo re , I chose to go with the agreement. I chose t o sa y ,
listen, I agreed that we would not delay the body any mo r e , I
don' t have the votes on my amendment at that point because the
people simply weren' t.. .were un ab l e t o be h e r e b ecause o f t h e
storm, therefore, I withdrew my amendment, al l o w in g t h e b i l l t o
come up face to face with the body and saying I'm n ot de l a y i n g
it any further, let us get a vote on LB 48. And Senato r D i er k s
had his shot right then and there, a vote on Se l ec t Fi le , n o
other amendments on his bill. S enator D i e r k s c h o s e , or maybe I
should rephrase that, Senator Landis chose t o h e l p LB 4 8 by
making a kill m otion and, su r p r i si ng l y , it was laid over.
Consequent l y , L B 4 8 i s again with us t oday. Now a t t h at
particular point be...having i t l a i d ove r , I agai n t h e n sai d ,
okay, apparently the negotia...the deal is off, we' re not going
to move this bill through and we' re going to delay the body even
further so I went ahead and offered my amendment one more time.
This amendment has only been voted on in the body one t i me on
General File. There were people absent. Twenty people voted in
favor of my amendment, 18 voted against at that point. So the
amendment has always had a majority of those voting and i t ha s
n ot be e n v ot ed on since that time, and since that time, there
have been so me, what I w o u l d ca l l , substantial changes t o ma k e
the amendment even more appealing to the body. I n j u s t a v er y
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brief discussion of the amendment, LB 48 is attempting to do an
admiral goal. It is attempting to stop young people a nd o l d
people, adults if you wish, from using smokeless t obacco . By
doing so, the authors of LB 48 have stated that we' re not going
to ban the product, we' re not going to make it illegal t o bu y ,
we' re s i mp l y g o i ng to say that companies offering smokeless
tobacco as a product cannot give out a free sample. T hat ' s i t .
It will also ban couponing so that you cannot mail a coupon and
get a free sample in the mail. And i n e s s e n c e , t h at i s wh a t
LB 48 does in its present form. I d o n ' t k now about members of
the body and the people in your district, but I know t he y ou t h
in the D i st rict 42 th at I ' m at and the young people that I'm
aware o f t h at chew smokeless tobacco are go ing t o c h oo s e
smokeless tobacco r egardlessof if you ban a free sample t o an
adul t . Th e p o i n t i s , i s a f t e r LB 48 p a sses i n i t s or i g i n a l
f orm, it will stil l be a legal pr oduct foradul t s t o bu y .
Ninors, many times, look as xf t h ey ar e o ve r 18 year s of ag e .
It is not against the law for a mino r t o p u r c h a s e a nd pos s e s s
s mokeles s t ob a c c o o r any tobacco product according to LB 48. Ny
point is that passage of LB 48, r egard l e s s o f w hat th e Den t a l
Association has in its zealousy towards this bill, r egar d l e s s of
what they' ve told t hei r m m b e rs h i p , L B 48 w i l l n o t s t o p y oun g
people from getting smokeless tobacco from ad u lts who c an
l ega l l y bu y i t on t h e market. LB 48 will not stop young people
from being able to buy, purchase a nd po s s es s s m ok e l e s s t obacc o .
The k ey h e r e now i s , it is against the law for them to u se i t ,
so if we sneak around in the bushes and find them u sing i t or
look for that telltale spit, we might be able to track it tc the
mouth o f the pers on that is d o ing it and n ow we c an d o
s ometh i n g .

PRESIOENT: Senator Bernard-Stevens, may I interrupt a s ec o n d .
T he l i g ht s ha v e b e e n coming off and off and I really don't know
how much time you' ve used, but I think it's about nine minutes.

SENATOR BERNARD-STEVENS: I was c o u n t i n g , i t was seven.

PRESIDENT: O h, i s t h at r i g ht ?

SENATOR BERNARD-STEVENS: Yes.

PRESIDENT: Sh a l l we split it?

SENATOR BERNARD-STEVENS: I ' l l b uy t h at .
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PRESIDENT: Go ahead, p l e a se .

SENATOR BERNARD-STEVENS: My amendment would basically make
some, I think, substantial changes in the bill to make i t
better. My amendment says, let's don't fool ourselves. A dul t s ,
if we' re going to allow them to buy the product, they should be
allowed to receive a free sample of their own choosing i f t he y
so des i r e . Th at will have no effect on young people because
they will get the product r egard l es s bec a us e i t i s o n t h e
market. What I say is, let's make the penalty stiffer for those
people g i v i n g s a s p l es or g i v i n g t h e pr od u c t i l l eg al l y t o mi no r s .
L et ' s make the penalty stiff enough that they will really look
and think twice and my amendment does that. My amendment says
for each sam ple giv en t here wi l l b e a C l a s s I I I f i n e
misdemeanor, for each sample, not just for each activity. It
a lso sa ys t he f o l l ow i n g : L et' s g o o n e step further. Let's go
to the public schools, and the Dental Association has a b i g
handout they, on g reen paper, they sent out saying, go by the
schools and look at the terrible smoking problem. I ag r ee .
LB 48 does nothing for that, for the smoking problem, because it
is dealing with smokeless tobacco. My amendment would because
people die every day of cancer from smoking. My amendment would
say it will be illegal for a minor to buy and possess, and i f a
student or person within a school o r so meway downtown ha s a can
of Copenhagen or Skoal in their back pocket or cigarettes in
their pocket or hidden somewhe> that I can find. . . I c a n s e e
that where they are, I now can say, son or g a l , t h at ' s i l l e g a l .
Y ou cannot h ave t h a t o n y o u r p e r s o n and it can be confiscated or
I c an g o ahe a d and charge them with a Class V misdemeanor by
turning it in to the authorities if I so desire. If you want to
do something for our kids, let's go a little step fur ther and
the Be r n a r d - S t e v ens amendment, that's the only first time I' ve
said the name Bernard-Stevens amendment, so I ' l l t r y n o t t o d o
that as much, for those who are count i n g i t .

PRESIDENT: One minute. One minute according to your time.

SENATOR B ERNARD-STEVENS: The amendment offered at t h i s
particular time will go the extra step to help truly stop minors
from smoking of all products because it is bad. I m i g h t a l so
point out that there is one...that I checked with the teacher
association because there is a rumor out there saying i t wo u l d
be impossible for a. ..too big a burden for teachers to handle,
and I' ve been assured that they have no problem on enforcing of
LB 48 as I would like to amend. Thank you , Mr . Pr e s i d e n t .
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Senator L a n d i s .

PRESIDENT:
amendment.

CLERK: Nr. President, Senator Dierks would move t o a mend t h e
Bernard-Stevens amendment. (Dierks amendment appears on
page 803 of the Legislative Journal.)

PRESIDENT: Senator Dierks, please.

SENATOR DIERKS: Thank you, Nr. President and members nf the
body, in a spirit of compromise I' ve been accused of being
rather stiff-necked about this, so in a spirit of compromise,
we' ve come up with an amendment that would allow the possess and
purchase language that Senator Bernard-Stevens is trying to. . .by
the way, what are we supposed to call this amendment now? B.S.
amendment. (laughter) I was just kind of wondering how we were
supposed to talk about this. I was reminded of another l i t t l e
saying that Yogi Berra had, it went something like this when
they asked him about this particular fun place he went t o ea t ,
he sa i d , oh , h e sa i d , nobody goes there anymore, it's too
crowded. I have a feeling that this bill has become pretty
crowded with amendments and I guess I'm disappointed about that.
I t ho u gh t we h ad some sort of an agreement that we were not
going to do that, but... The amendment t hat I ' m i n t r od uc i n g
that is a n amendment to the amendment of the B.S. amendment,
just puts the language "possess and p u r c h a se" b ac k i n t h e b i l l ,
and I t h ink that this should offersome indication that we' re
looking at the spirit of compromise. I would like to see that
the amendment is adopted. It strikes much of the r est o f t h e
amendment which, in effect, guts my bill to begin with , so i f
you have any guestions about the amendment I' ll be glad to try
to answer them to you. I t h i n k I l oo k on it as a co mpromise
amendment . Th an k you . Sure, I h av e t i me , I ' l l g i v e i t t o

PRESIDENT: Senator Landis is third, all right. That 's f i ne .

SENATOR LANDIS: Thank you. I'm trying to make sure t h a t I ' v e
pieced this thing together a nd maybe we ough t t o d o t h i s
t ogethe r be ca u s e we' re looking at the amendment to LB 48, but
actually they are amendments to the Bernard-Stevens amendment,
and i f I ' v e g o t this right what it does, it leaves 4S in its
current form. It strikes from David's amendment the portions

Thank you . Nr . Cl e rk , we have an amendment to the

S enator L a nd i s .
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about co u p ons an d two blocks away from the schools, but it
acknowledges w h a t I think, by the way, David has done a good
public service for all of us in doing, and that is in calling to
our attention the need for a criminal statute on possession and
purchase of smokeless tobacco or all tobacco items by kids. And
what "Cap" is doing with this amendment as far as I can tell by
trying to piece i t together„ he i s taking those criminal
provisions for kids who ar e pur c h a s i n g o r p o s s e s s i ng t o b a c c o
producrs or for sellers of them who are doing i t t o k i d s and
putting them into h is bill, but turning down the rest of the
Bernard-Stevens amendment. That, by the way, is a goal t ha t I
i nx t i a l l y on Gen er al F il e t h o u gh t w a s a n e x c e l l e n t i de a a n d I
intend to support this amendment. I think that "Cap" i s r i gh t
o n t h e b a s i c i ssu e . If you have a form of sampling that is out
there and it is available to adults, it is going to be available
for abuse. You can't have it both ways. We can't police it so
carefully to make it work. if you ' re going to have free
sampling, kids are going to get it t hrough t h e free sampling
method. Better to do away with free sampling, even though it
does curtail free samples to adults, b ecause I t h i nk y ou ' r e
going to be able to get to and stop the free samples for kids.
At the same time, I think David has done a nice j o b i n sayi n g ,
wait a se con d , ou r existing statutes are a l i t t l e i n ad e q u a t e
here, we ought to have a provision that says you can't sel l t o
k ids an d , k i d s , you c an' t b u y o r p o s s e s s . "Cap" has reached
into the Bernard-Stevens amendment and found those sect i on s an d
are putting them into 48. I think that is appropriate. I
intend to support this amendment. With it, I am then p repared
to support 48 and I hope that the rest of you will as well.

PRESIDENT: Th an k you . Senator Moore, did you wish to s peak t o
the...okay, to the Dierks' amendment.

SENATOR NOORE: Nr. President and members, first off, I want t o
make it clear that this is not quite what I'd call a compromise
by any way , s h ape o r f o r m. If Senator Dierks is trying to lead
you to believe that, and once aga in , w e l l , I'd better not say it
that way, then he is misleading you because it' s sure not. . . i t ' s
far from a co mpromise. If Senator Dierks would answer a few
questions for me, please.

PRESIDENT: S e n a t o r D i e r k s .

SENATOR DIERKS: Yes.
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SENATOR NOORE: First off, you introduced this amendment this
morning. We alw ays get into arguments about we' ve never seen
it, we don't know what you' re doing. Y ou' ve chas t i s e d m e f o r
doing the same thing on this very same bill. Secondly , w hen we
sat and talked in a room, you said you would never want t o d o
this. You didn't want to put the burden on the youth, r igh t ?

SENATOR DIERKS: Ye s .

SENATOR NOORE: Did you change your mind on that?

SENATOR DIERKS: Ye s .

SENATOR MOORE: Okay . That ' s all I want to say to Senator
Dierks. Now this whole issue, it's one of those issues t ha t I
don' t und e r s t a nd why I, myself, make the mistake of getting
i nvo l ved i n i t . I t ' s j u st like last year with a l i t t l e
innocuous bill Senator Lynch had on helmets. I don ' t k n o w why I
got involved in that one. This is more of the same. The re a son
I got involved in this bill is,to begin with, when we debated
this bill the first time, Senator Dierks pulled me a si d e and
said , h ey , I ' v e go t a b i l l comi n g u p d e a l i n g w i t h t h e sampling
of tobacco. The aim of the bill is to get at minors chewing
tobacco. I said, that sounds like a f a i r l y g o o d i d ea , I ' l l l ook
int o t h at . I l ooked a t t he b i l l and re al i zed t h at no t on l y d i d
it ban sampling to minors, it banned sampling to adults and some
adult like me or Senator Dierks for that matter , you kno w, I
guess...like I said on the last time we debated this, i f s o me
adults going to the Boat, Sports and Travel Show, why c an ' t h e
get a free sample o f to bacco? That's my problem. That ' s
why. . . t h a t ' s m y p ro b l e m w i t h t he b i l l . That p e r s o n sh ou l d be
allowed to d o that. This amendment will not allow that person
to do that. N ow the reason I got i nvo l ve d i n t h i s b i l l is
b ecause i n t h i s bod y w hen o n e side of an issue gets so wrapped
up in the personalities and when one side of an i ssue g e t s t o
the point where they refuse to evenrespect the other side of
the version of the story, they refuse t o even listen t o the
other side of the story and resort to name calling and vicious
accusations, if you' re opposed to them, it upsets me. Th a t ' s
why I go t u p set on General File. That ' s wh y I ' m still upset
today after I got several letters from my d e n t i st c a l l i ng me
names that I read yesterday. I didn't care about it over the
weekend. I got mad again yesterday and I 'm mad a g a i n t od ay .
Now the last time we debated this amendment Senator Dierks
passed out this college representative manual. This t h i n g , i t
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insults me that this is even passed out on the floor of the
Legislature. The re is no documentation to it. I t i s j ust one
more scare tactic the proponents of LB 48 have used. There i s
no documentation of this whatsoever. A s fa r a s I kn o w , S e na t o r
Dierks' aide could have done this on his P.C. the n igh t b e f o r e
he passed it out. There is no documentation whatsoever in this.
After I read this, I called up Nick Buoniconti. M e're budd i e s
now after I got so mad, I mean, got involved in this issue. Now
we talk somewhat regularly. B ut I c al l ed h i m u p , what i s t h e
tobacco industry doing? Do they really try and snare these
minors in to using your products? And he said, for a matter of
fact, we' re spending a lot of money trying to educate the
minors. Now I have passed out to you a number of things that
the smokeless tobacco industry is using. If they are so evil,
why are they doing this? To b e g i n wi t h , f or t he r eco r d ,

~ ~e ~Dj;, look at these things, what does it say? Smokeless
tobacco is an adult custom, has been ever since the industry was
founded m o r e t h a n 2 0 0 y e a r s ago. As a matter of fact, the code
of smokeless tobacco industry sets 18 years as a minimum age for
purchase of smokeless tobacco products. They are s pending t h e i r
money trying to educate the youth. On ~ ~o'c , t he NS E A
publication, I read this, believe it or not, regular b a s i s , bu t
an advertisement in the September ~oic , ~S ) ~ o~ , The 4 t h"R", "Responsibility, when my students ask me about smokeless
tobacco, it is my re sponsibility to set them stra ight:
Smokeless tobacco is not for kids. I t e l l t h em , 'Grown-ups make
d ecis i on s on i n f o r m a ti o n , not b e c ause s omeone says , ' Here, t r y
t h i s ' . "

PRESIDENT: One minute.

SENATOR MOORE: S pending their money on that and t h e re i s a
couple of other things. The one thing I really want you to look
at is this one, " tak ing o u r r esponsi b i l i t y se r i ou s l y " . Read
this, this is adult products' responsible marketing b y t h e
Smokeless Tobacco Council, t hi s i s wh a t t he y r ea l l y u se , not
this undocumented scare tactic, this is what they really use to
t el l peop l e how t o market t o b acc o . And onc e aga i n ,
product...read the first page, product sampling is a legitimate
promotional technique whereby free samples of a commodity are
offered to consumers for distribution of either trial samples or
dealing with coupons. G o to t h e se c on d p age , a l l t he . . .d o n ' t
give it to minors. Now, Senator Landis is r ight . The on l y wa y
you' re truly going to do away with all sampling to minors is to
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b an al l f r e e sam p l i n g . Now I t h i n k yc s r e k i l l i n g a f l y wi t h a
s ledge hammer if yo u do that, becau'e you have denied me the
right to have access to a free sample, and that just bothers me
and that is why I am op posed to the amendment . Now , l i ke I
said, I don't know why I get invo'ved and why I get so r i l e d up
about t h i s . I t i s one of those things I was just. . . I w a s a n o l d
l azy d o g o n t h e p or c h a nd " Ca p " Di e r k s and A r l e n e N el s on a nd t h e
dentists threw one too many stones at me and got me r i l e d .

PRESIDENT: T i me .

k now. . .

Senato r D i er k s .

SENATOR M OORE : And I t h i n k i t ' s on l y f a i r t ha t we r ea l l y d o
look at the other s'de, something the dentists h~ve n ever d on e .
L ook at t he Ber n ar d - S te v e n s amendment. D e feat Senator Dierks'
amendment. We know it's not.

. .

PRESIDENT: Th a n k y ou . Senator Smith, please. Did y o u w i sh t o
talk about the Dierks amendment? Okay. Sen ator Landis. Okay.

SENATOR DIERKS: Mr. President, members of the body, I just
guess I'm a little bit puzzled about the presentation by Senator
Moore. We ' ve offered an amendment that they have been fighting
so hard to get attached and all of a sudden the amendment i sn ' t
palatable. That ' s a l i t t l e d i f f i c u l t I guess for me to
understand, but nevertheless, we think that what we' ve d one i s
r ea l l y i n t he spirit of com promise, try to come up with an
amendment that will satisfy the oppos i t i on t o t h e b i l l and s t i l l
i t do e s n ' t h u r t t he b i l l . I t m a ke s t he b >1 1 a l i t t l e s t r o n g e r
we think and we certainly are wil'ing to try the amendment u p or
down, the amendment to the am endment up or down. I s t h e r e
further...are there further lights o n, Mr. President? O n e ? You

PRESIDENT: Sc . n a t o r Di e r k s , I sh o u l d s ay t h at I t h i n k t her e x s
one . Al l o f t he l i gh t s are off at the moment but I only have

SENATOR DIERKS: Ok ay . I just wanted to go over s ome o f t h e
basics of the bill in the first place. We haven't done that for
a little bit. Senator Moore attempted to a little bit ago. The
validity of the report that was handed out to you the o ther d a y ,
there is no problem with that. That 's a document from the
gov rnment. It' s...actually we got i t from t he Cent er for
Diseas e Con t r o l . There i s no p r o b l em with t h e v a l i d i t y o f t hat

r ecor d of on e m or e .
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amendment. You should know that the purpose of the legislation
to begin with is very, I consider very honorable. I t d oes o n l y
one thing. I t stops the tobacco industry from giving f ree
samples of smokeless tobacco to the citizens of Nebraska and
that, in effect, helps to reduce the amount of oral cancer that
we s e e. I t h el p s t o reduce the amount of addiction to an
addictive product that we see and we' re all very familiar with
t he p r ob l e ms o f a d d ic t i on i n t h i s state whether it be nicotine,
alcohol or controlled substances. I f t h i s . . . t h i s i s j u st one
little way for us to say, hey look, folks, we' re going to try to
help the citizens of this state and this bill, LB 48, the way it
is drafted, would do that and I ha ve no problem with this
amendment to Bernard-Stevens amendment because I think t ha t we
st i l l st r en gt h e n t h e b i l l and pr ov i d e , l i k e 1 sai d , a spirit of
compromise. T han k yo u .

PRESIDENT: Se n a t o r B er n a r d - S t e v e n s , t hen Senato r N e l s o n .

SENATOR BERNARD-STEVENS: Thank you, Mr . P res i d e n t . Members o f
the body, I think I'm starting to get upset. I haven't gotten
there yet, but I think I'm getting there. Now when I wen t t o
Political Science classes and I took Political Science 101, one
of the key things they like for you to do in those c lasses , t he y
like you to memorize terms. One of the terms that I n eeded t o
memorize at some point was the term" compromise" , a nd I l ove d
that term compromise. I' ve been trying to co mpromise with
Senato r Di e r k s since the day this bill was incepted and I got
nothing. I got a response from the Dental A ssociation, f rom
Senator D i e r k s , n o , sir, no amendments, take it or leave it, and
a f un n y t h i ng hap p e ned on the way to Select Filea nd Fi n a l
Reading. They didn't have the votes. A funny t h i n g hap p e n e d
w hen t h ey cam e up last time to pass it, straight shot from
Select File to Final Reading, we laid it over. Why? They w er e
afraid they didn't have the votes. So now we get to the word
compromise. I always thought compromise was a mi dd l e g r o und
found between two opposing sides. I was never in negotiations
with this amendment to the amendment. I k n o w Sen a t o r Mo o r e
wasn't in negotiations with the amendment to the amendment. The
only thing I see a compromise here is between Senator Dierks and
Paul O' Har a and the Dental Association. They' ve compromised
among themselves. I find it fascinating because, it's a co r n y
p hrase , bu t d ogg o n e it, we w ere i n the room with Senator
Barrett, and Senator Dierks, in that room, stated that he would
allow my amendment to get astraight shot, complete, a s i s , i f
we would p u l l a l l o f our a me ndments a way and g i v e h i m a s tr a i g h t
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shot on his bill after my amendment had a straight shot and, by
golly, that's exactly what we did. And so what d o we h ave n ow,
Senator D i e r k s ? I l i ke Sen a t o r D i e r k s , I l i k e wh at h e d oe s .
Gee@, I hate for Senator Dierks t > be mad on me, you know, I
don't like that either, but now what do we have? We hav e an
amendment now that says, you know, Senator Bernard-Stevens, you
had some darn good points in that amendment you had. We' ve been
saying how bad it has been for all this time, but you know,
there were some darn good points in there and I t h i nk I ' d l i k e
to have some of those. Members of the body, you can have those
points by g iving the amendment a straight shot without this
amendment. This amendment guts the basic amendment that I have
and takes one little piece of frosting that's "mmmmm" good and
it is good, but you can have that little bit of frosting i n m y
amendment as we ll. The other thing I'd like to mention to
Senator Landis just in passing, Senator Landis, you' re not quite
correct. That two-block radius section of the amendment that
was p r e v i o u s l y i n is not in th ere anymore, t hat p a r t was
s tr i c k e n .

PRESIDENT: One minute.

SENATOR BERNARD-STEVENS: Members of the body, what I w o u l d l i ke
to say, with the "Cap" Dierks amendment to the amendment, you
c an h a v e t h e .me thing by voting for my amendment. What you
wil l n o t h a v e i s - '.e f o l l o w i n g : You wi l l n o t h av e an adul t ' s
right to t ake a free sample from an industry whose product is
not banned. You will not have anything in regard t o coup on i n g
where minors will now have a coupon and will go to a re t a i l e r
and be a b l e t o ha v e t o show age. My amendment will stop coupons
from mailing samples to minors. My amendment will stop minors
from being able to purchase and buy. You have all the icing on
the amendment and this amendment to the amendment not only is
against a word of discussion that we had on Senator Dierks, and
I take that personally.

. .

PRESIDENT: T i m e.

SENATOR BERNARD-STEVENS: ...but it's not a r ea s onabl e cou r se
for this body to go and I urge you, please, not to support the
amendment to the amendment and give the a mendment t ha t i s
pending a fair and free shot. T hank y o u .

P RESIDENT: O k a y , t h a n k y o u . May I introduce some guests please
b efor e Sen a t o r N elson spe a k s . In the north balcony we have
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speak?

to the amendment.

70 students from Westside High in Omaha. They are o n a f i e l d
trip, and also Senator Goodrich and Senator Ashford are both
senators in that district and they are here for a hearing today
and w e wel c o me you . Would you folks please stand. The. . . I ' m
looking for the...Nr. Joe Higgins is their instructor. Woul d
you folks please stand and be recognized. Thank you . We a l so
have 15 journalism students from Kearney State Colleg e wi t h
their instructor Beth Barrett in the east balcony. T hey a r e
guests of Senator Langford. Would you folks please stand. And
lastly but not leastly, Senator Korshoj has 47 Extension Group
people from Washington County and they are in the north balcony
and also in the south ba'cony. Would you folks please s tand and
b e r ec o g n i z e d . Thank you, all of you, for visiting us today.
S enator Ne l s on , p l e a s e . Okay, Senator Nelson, just a moment .
You are the last light that I have on. Now all the lights have
come off and on. Is there anyone else that wishes to speak o n
this matter, that is on the Die rks amendment t o t h e
Bernard-Stevens amendment? Anyone else, because the lights are
off? If not, thank you, Senator Nelson, we' l l . . .d i d you wa n t t o

SENATOR NELSON: I ' l l take advantage of it if it is the last
l i gh t o n he r e . I d i d n ' t i n t end t o , bu t I t r u l y f e e l that this
d ebate ha s gon e on after day a fter d ay, hour af t e r h ou r ,
anything at all to muddy the waters, anything at all to defeat
t he pu r p o s e o f t h e bill. S imply, Senator Stevensamendment
would h ave gu t t ed t he b i l l en t i r e l y , the Section 1 I am
supporting in compromiseand all of you know the problems with
the smokeless tobacco, the o.al cancer, t he h i gh sch oo l k i d s
getting worse instead of better and right on down the line. So
in the effort of compromise, I support Senator Dierks' amendment

PRESIDENT: Sen at o r Di e r k s , would you like to c lose o n y o u r

SENATOR DIERKS: I would. Nr. President, members of the body, I
guess I'm a little bit concerned that there i s so much
querulousness on the part of this thing. I r e a l l y f e l t t h a t I
had a valid amendment to the amendment. I had listened to what
the amendment had done. There were oarts of it t hat I d i d n ' t
l i ke , bu t I f e l t that there was a part of it that we could
accept and that's what the amendment to the amendment does. It
makes that part acceptable. If we vote the amendment without
t h ' s amendment to the amendment, what you do i s ac tually gut

amendment to the amendment?
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you.

LB 48 . So wi t h this amendment to the amendment it makes the
bill at least more appetizing to the introducers of the o rig i n a l
bill. So I would u rge y ou r su p p o r t of t he amendment to the
amendment and then we' ll get on to voting on the b i l l . Than k

PRESIDENT: The question is the adoption of the Dierks amendment
t o t h e Be r n ar d - S t e v e n s amendment. Now we' re going to have to
have a r o l l ca l l v o t e . (Gavel . ) We ' r e g oi ng t o h ave a r o l l
cal l vo t e i n the regular order on the Dierks amendment to the
Bernard-Stevens amendment. Mr. Cl e r k .

CLERK: ( Rol l c al l vo t e t ak en .
Legis l a t i v e J ou r n a l . )

PRESIDENT: Rec o r d , Mr . Clerk , p l e as e .

CLERK: M r . Pr e s i d ent , I have to verify. ( Read r e c o r d vo t e . )

PRESIDENT: Si mp l e m aj or i t y on t hi s .

CLEPK: Sen a t o r Sc h e l l p e p e r .
. .

P RESIDENT: Ex c u s e m e , it isn't either, we' re on Se l e c t .

CLERK: I h ad you as y es, Se n a t o r . (Completed record vote )
19 ayes , 21 n ay s , Mr . President, on adoption o f Se nat o r D i e r k s
amendment to the Bernard-Stevens amendment .

PRESIDENT: The Dierks amendment fails. Back to the
Bernard-Stevens amendment. I h av e n o l i gh t s on . I do n ' t know
i f t he y ' l l com e o n . We' re b ac k t o y ou , Senator Be r na r d - S t e v e n s .

SENATOR B E RNARD-STEVENS: T hank y ou , Mr . Pr es i d en t , and I
hope...and I thank the body for allowing at least the amendment
to get a stra ight shot on approv a l . I wi l l t ak e j u s t a b r i e f
moment to tell you what the amendment does and h op e f u l l y we ' l l
just get to a vote one way or another on the amendment so we can
move o n to o t her items. My amendment would do the following:
It would maintain the right for an adult to r ece iv e a s amp l e
from a legal entity, since we do not seem fit to ban the ent i t y .
My amendment would do the following in r egards t o y ou n g pe op l e .
I t wo u l d sa y , we d o have a smok in g p i ob l em i n our s c h o o l s . We
d o h a ve so me t h i ng that we have to work with as a society with
o»r y o u ng p e o p l e . My amendment would put in a l aw t h at say s

S ee p a g e s 8 0 3 - 0 4 of t h e
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that it will be illegal for young people to buy and purchase,
whereas now it's only against the law for minors to use. So i f
a student is going down a school hallway and you see a c a n of
Skoal in the back pocket again,now the faculty or someone can
say, son, or, gal, that is against the law, you need t o gi ve
that to u s. It's a small step but nonetheless, a step t h a t
cannot be taken at this particular time. My amendment also
deals with adults and youths in regards to couponing because as
it is now, you can write your name on a coupon, say t hat I 'm
18 years or ol de r , send it away and get a free sample in the
mail. Ny amendment would make it illegal for any free sample of
smokeless tobacco to be sent i n t h e ma i l ev e r again in the State
of Nebraska. An adult and/or minor, if they wanted to put their
name saying they are over 18 years of age will have to go t o a
retailer and show proof. Now an adult to do that, t o get a f r ee
sample, I s uspect he's going to buy.. .he wants i t eno ugh, h e ' s
going to buy it anyway or go, but a y oung pe r so n no w cannot
receive it in the m ail wi t h ou t t ak i n g t h e risk o f a Cl as s V
m isdemeanor beca u se t hey wi l l not have the pr ope r
identification. T hey must have proper identification. T his i s
as stiff as we go on alcohol a n d even porn ography i n t hos e
particular areas. Ny amendment also addresses th e whol e c o n cept
of c an c e r . The Dent al Association, bless their hearts, are
trying to do their best that they can with the oral cancer that
they s e e eve r y day , and t h r o ugh t hei r b il l t h a t t h e y h a v e
pushed, they are going to accomplish some of that, particularly
if my a mendment is agr eed to. But the one thing the Dental
Association has been quietly very silent on, and that i s the
other 2 , 300 deat hs in this state that o ccurred becauseof
smoking related cancer that was due to cigarettes, cigars and
whatever else smoking you might be able to get into. They were
d ealing wi t h , a n d a g a i n , I'd like to point out to the body, and,
Senator Beck, listen carefully now on th ese s tatistics now,
okay, in the State of Nebraska last year 2,300, a ctual l y 22 9 0 ,
2,290 people were documented as being killed by smoking r ela t e d
s ymptoms. Of those 2,290 people who died of smoking related
causes, 38 last year died of oral cancer, 38 only and t h at i s
38 to o many . Senator C o nway , I heard t ha t , you know.
Thirty-eight too many died of oral cancer. Of the 38 we do not
know in th e De partment of Health of the State of Nebraska how
many of those were actually due to smokeless tobacco. They
don't know. I t c ou l d have been cigars, it could have been
cigarettes, it could have been smokeless tobacco, it could also
h ave b e e n a l c o h o l . So LB 48 deals with a small, small portion,
where LB 48 as hopefully amended deals wi t h a b roader scope
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picture as well as helping our minorsas much as p o s s i b l e . I t
also stiffens the penalties for.

. .

SPEAKER BARRETT PRESIDING

SPEAKER BARRETT: One minute.

SENATOR B ERNARD-STEVENS: ...those people who would abuse the
substance and give it to minors. Mr. President, I t h in k t h e
b ody i s we l l awa r e of what the amendment does, by now. I ' d b e
certainly free to answer an y q u e s t i on s anyone h a s , o t he r w i s e , I
would u rge t he bod y and hope that the body would agree to the
amendment and the bill move on for final passage. Thank y ou ,

SPEAKER B A RRETT : T h an k y ou . Discussion on the Bernard-Stevens
amendment to LB 48, Senator Moore, followed by Senator s Ne ' s o n
and Dierks. Senator Nelson, please.

SENATOR NELSON: I r e a l l y d on ' t hav e a lot to add. I don't want
t n c a r r y t h i s on an y l ong e r t han we have , a nd as I s a i d , t h i s
amendment still doesn't stop the free giving away to t he y ou t h
and ev er y o n e h a - t o make up their mind how they want to s uppor t
t he b i l l o r i f t h ey do or if they don't and, x n es s enc e , gu t s
the bill. Anu w ith that, I ' m r eady t o t ak e a v ote . I ' l l t u r n
it over to Senator Dxerks if he wants any more of my time.

SPEAKER BARRETT: Se n ator Dierks, yours is the next light.

SFNATOR DIL'RKS: T hank y ou , M r . Spe a k e r and members of the body,
only want to reiterate one thing, that is that the amendment

that you' re voting on guts LB 48. I t r e m o ve s a l l t h e l ang u ag e
we' ve wor ke d f or . It reduces the amount o f wo r k we ' v e be en
through in committee and on G e n e r a l F i l e and s o f a r wh at we h av e
done on Se l e c t Fi l e . And I hav e a l i t t l e p r ob l em wi t h s ome of
the explanations, especially this business about o r al c anc e r and
he say s o n l y 38 . That "only" kind cf strikes me as a little bit
strange for describing the number of deaths that occur i n t h s
s tat e and ev en if only one of thos e were du e t o s mo k e l e s s
t obacco , w h y , t h e one that we could prevent by not allowing the
d istribution o f t hese f r ee p r od uc t s would b e a m p l e r e a o n t o
pass LB 48. I o b ]ect to the amendment. I th a nk it ju s t g u ts
LB 48 , s o wi t h t hat , I ' d l i k e t o urge y o u r d e f ea t o f has
amendment . Th an k y ou .

Mr. P r e s i d e n t .
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on your amendment'?

SPEAKER BARRETT: Thank y o i . . Because of the electronic
malfunction, is there anyone else that would care to speak to
the amendment? May I see your hand i f you want to sp e a k '?
Seeing no n e , S e n a to r B e r n a r d - S t evens , are you pr e p a red t o c l o se

SENATOR BERNARD-STEVENS: Yes, and I will delightfully close on
the amendment. Members of the body, there are some good things
in the amendment that can help the people of t he State o f
Nebraska i n re gar d s t o c anc er . There are some things in the
amendment that can help protect our youth, particularly i n t h e
purchasing and in the possessing. Those things cannot be found
in the bill as it now reads. The amendment strengthens the
bi l l . Th e amen d ment will assure the bill's passage a nd t h e
amendment will get us also onto other things of equal importance
if not more importance as General File and Select File continue
on. I urge the body to consider that when the amendment and if
the amendment is agreed t o , w e c a n g o b a c k t o t he d ent i s t s wh o
h ave cal l ed al l o f us and say b e c a use o f you r e f f o r t s , b ec a u s e
of your efforts in committee in pushing the bill, you have done
something not only for oral cancer, but all cancers. You have
done something for minors in the stat e whe r e befor e t h e b i l l
d idn ' t , Now through the amendment process a nd th e p r o c e d u r e of
the Legislature, it now is included. You' ve done a g o o d t h i ng
for the S tate of Nebraska. You c an al l ho l d yo u r he a d h i gh .
And to Tom Bassett and to other people in the Dental Association
and the President-elect, Jim States, from my ho metown, North
Platte, they have done a good job, and with this amendment,
t hei r b i l l wi l l b e stronger and we can all be proud of what we
did in a small way for cancer and ou r y o u th s . I u rge t h e b o d y
to adopt the amendment as it i s n ow p r e se n t e d . Thank y ou ,

SPEAKER BARRETT: Thank you. A call of the house has been
requested. I see five.. . f i v e h a n ds ? Th ose in favor o f the
h ouse go i n g u n de r c a l l say aye . Opposed no . The ay e s h a v e i t ,
the house is under call. Members, please report to your s eats .
Those ou t s i d e t he C h a mber , p l e ase r etur n t o t he Chamber.
Because of the necessity for voice voting, the Chair would urge
you to stay close to the Chamber,stay in your seats if at all
possib l e . We ' l l b e g oi n g t h r ou g h t h i s d r i l l f o r t he r est o f t he
morning. Mem bers outside the Chamber, please r etur n t o t he
Chamber, t h e house i s u nd er cal l . Sen at o r s C hambers an d
McFarland, the house is under cal l , We h ave a r e q u es t f o r a
roll call in r everse o rder w h i c h wi l l be hon o r e d . Senator s

Mr. Speaker .
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if...unanimous consent.

McFarland and Chambers, pl ease report to the Legisl ative
Chamber . Wh i l e we ' r e wa st i ng , the Chair wishes to announce that
for those of you who like to plan ahead, tomorrow the body wall
be considering our first priority bill of the year, L B 183 , t h e
" choi c e b i l l " , wi l l b e on t h e age n d a t om o r r o w . A lso , p e r h a p s

specia l o r d e r e d, LB 36 1 . Senator Chambers is on his way. Wi l l
members please return to their seats , t h e ho u s e i s under c al l .
We' re voting on the Bern ard-Stevens amendment t o LB 48 .
Mr. Clerk, please call the r ol l i n r eve r se o r d er .

CLERK: ( Rol l c a l l v ot e t ak en . ) 2 1 ayes , 25 na y s ,
Mr. President, on adoption of the amendment.

SPEAKER BAI',RETT: Motion fails. T he c a l l x s r a i s ed .

CLERK: Mr . Pr es >de n t , the next amendment I have to the bill xs
b y Sena t o r M o o r e. Sena t o r , I hav e A M224 b e f or e me.

SPEAKER BARRETT: S enator M o o r e .

SFNATOR MOORE: I w an t to m ove t o A M 0 3 0 9 .

SPEAKER BARRETT: Se nat o r Moo r e , if you want to move t o AM30 9 ,
are you withdrawing the other amendments that you have filed?

SENATOR MO ORE : I ' d like to su bs titute that on e f ir st ,

SPEAKER BARRET. : Senato r Mo or e as k s unanimous c onsent to
withdraw an d su b s titute. Is there an o b jection? S enat o r
Dier k s . Sen at o r Di e r k s , p r oc eed .

SENATOR DIERKS: Yes, I ob j ec t .

SPEAKER BARRETT: Thank you . Mr . Cl e r k .

CLERK: Sena t o r , I have AM224 b e f o r e me.

SENATOR MOORE: Senator Dierks, you evidently don't want me t o

SENATOR D I E R KS: I don ' t ob j ec t i f y ou want to withdraw the 10
or 12 you have before you get to the final amendment.

tomorrow or the following day the ag l and v a l u at i on wil l b e

go to the final amendment.
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SENATOR MOORE: Pu l l a l l 12 and we ' l l g o t o num b e r 13 t h en .

SPEAKER BARRETT: If there are no objections.
. .

CLERK: AN309. Nr . Pr es i d en t , I h av e AN3 09 be f o r e me.
iAmendment is fourd on pages 682 and 805 of t he Legislative
Journa l . )

SPEAKER BARRETT: Senato r M o o r e.

S ENATOR M O ORE : Mr. Speaker, members of the body, you know I'm
not of m ind to sit h ere and ac t u a l l y waste our ti m e on
amendments I 'm not serious about, so this is the one amendment
that I am serious about. This i s t he ame n d men t t h a t wi l l s i mp l y
ban the sampling of all tobacco products. If that is wh a t y ou
want to do, let's don't pick out smokeless tobacco, l e t ' s g o f o r
tl.e big b o ys and g e t t h em a l l . I f y ou . . . y ou k no w , l e t ' s d o
tl.at. If you' re serious about i t , i f y ou r e a l l y want t o s a v e
lives, if you really want to do all these things, let's gc for
this amendment. An d I guess I'm anx i o u s t o h ea r wha t e veryb od y
h as t o s a y on t h i s amendment, so I won't talk anymore a t t h i s
t i me .

SPEAKER BARRETT: T h an k y ou . May I s ee a s ho w o f hand s o f t ho s e
who wish to speak to the amendment o ffered by Senato r Mo o r e .
Are th e r e h and s ? Senator h ambers, Senator Dierks. Anyone
else? S enator Schmit. Anyone e l s e ? I h av e s peaker s Ch am b e rs ,
Dierks, S chmit a nd Be r n a r d - St . e v e n s . Anyone e l s e ? Sen a t o r
Chambers , p r oc ee d .

SENATOR CHAMBERS: Mr. Chairman arid members o f t h e L eg i s l a t u r e ,
my n a m e i s on t h i s b i l l as a co - s p o n s o r , but I have not said
an rthing on it thus far and I h av e r e al l y enjoye d wat c h i n g
Senato r Noo r e a s he po inted o ut earlier who a l w ay s b r i n gs a
cloture rule, carrying water, icking spittle and boots for the
t obacc o i ndu s t r y . And I no tice that there has been no g r e a t
outciv by the media o r a n y b od y e l s e abo u t t he wasting o f time
because a mu l t i b i l l i on dollar industry is the one pu l l i n g t h e
s t r i n g s a n d c a l l i n g t h e s hots on t h i s on e . But S e n a t o r Noo : e ' s
thirteenth a m endment, you know that was the one attached to the
Const i t ut i on i n wh i c h I t ak e p a i t i c u l a r i n t er e s t i f an y bod y has
a se ns e o f h i s t o r y . But t h er e i s a lso a ph ob i a ,
triskaidekaphobia, for people who f e a r t h e n um b e r 13 . T her a r e
some hotels wher t hey don't have a t h i i t een t h f l oo r . I t wi l l
go up t o 12 and t h en i t sk i p s t o 14 so t h e 13 i s n ot. l i s t ed on
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the elevator because there are people who are superstitious.
Senator Moor e i s not superstitious, but even if he were, he
wouldn't have much choice about offering this a mendment be ca u s e
Senator J oh n i s i n f u l l c r y . He has boo t ed , s p u r r e d a n d moun t ed
and riding Senator Scott Moore. B u t Senator Scott Moore is
young, st r on g , v i b r an t . Look a t t h ose sh ou l d e r s . Look at
power, power incarnate, wait.ing to be r idden and J ohn DeCamp i s
doing that job. Ne vertheless, this is a good amendment that
S-nator Moore offered. I don't play cards, but I' ve heard the
expression of overplaying your hand. Maybe that is what the
t obacco i n du s t y i s do i ng wi t h t h i s amendment. Nevertheless, I
think it should be taken seriously and I am going t o v ot e i n
favor o f i t . I do see n i co t i n e as a drug. All forms of tobacco
can pr od u ce add i c t i on and th e r e a r e m an y p e o p l e addic t e d t o
tobacco. There are thousands of people who die annually from
t obacco cau s e d a nd r e l at ed d i s ea se s , so I will support this
amendment and I wi l l a l so support t he b i l l . I hope t he r e ar e
enough voters to put this amendment on the bill and then pass

SPEAKER BARRETT: Thank you . Sen a t o r Di e r k s .

SENATOR DIERKS: Ye s , Mr . Speaker and members of the body, I'm
glad th a t w e' ve gotten down to t he nit ty-gritty of t h e
amendments that Senator Moore ha s . My feelings about the
a mendment tha t he offers are...well, they ' re mixed . I
appreciate what he is trying to do and I really don't have that
many p r ob l e m s wi t h i t ex ce pt I t h i nk we'd have difficulty
getting that amendment passed, getting the bill passed with that
amendment. I'd like to give the rest of my time to Senato r
Wesely.

SPEAKER BARRETT S enator Wese l y .

SENATOR WESELY: Th a n k yo u , Mr . S peaker , members , I j u s t wan t e d
to rise and let you know, on th i s am endment t her e was n o
reference to it i n t h e p u b l i c h e ar i ng . The Hea l t h a n d H u man
Services Committee did hear LB 48. I don't feel at t h i s t i me
with the substance of the issue that we ought to proceed on xt ,
that it deserves separate attention. It is similar in scope,
but at the same time, I don't think we gave adequate notice for
people to be involved in the process, a nd so I wo u l d opp o s e the
amendment with the understanding that that issue can come back
a nd we could h a v e a hear i n g a n d w e c a n l ook at t he i s sue in
follow-up to LB 48. But a t t h i s t i me I f e e l i t ' s i n app r op r i at e

t he b i l l .
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to p r oc e e d .

SPEAKER B A RRETT: Thank you. Senator Schmit, please,Senato r

SENATOR SCHMIT: Raise a question from Senator Wesely. A re you
telling me , Sen ator W esely, that t h e rest of the tobacco
industry is uninformed as to what has b een t ak i n g p l ac e with
LB 48 a n d a r e no t awar e o f t h e c o n s e q uences of this amendment?

SPEAKER BARRETT: S enator Wese l y .

SENATOR WESELY: W o uld you. . .no .

SENATOR SCHMIT: Answer y e s o r no , Se nat o r W e s e ly .

SENATOR WESELY: Possib l y .

SENATOR SCHMIT: I t h i n k Se n a t o r W e s e ly k n o w s f u l l we l l t ha t t he
tobacco industry is fully awareof this situation and that they
are well aware that the industry has, f or yea rs, gi ven out
s ample s and h a s used the sampling system and has, in fact,
r e l i e d h eav i l y up on i t . In order tn try to separate one fiom
the ot her , Sen at or , y ou would h av e t o be i nf i n i t e s ma l l y
excellent at splitting hairs. If you can say it i s ac c ep t ab l e
t o g i v e aw a y a c i ga r sample or a cigarette sample but it is not
acceptable to give away a sample of smokeless t obacco , t h en I
think that you demonstrated even gi.eateragi l i t y t han I h av e
seen yo u d e mon s t r at e many times in the past, t hough y o u ' v e be en
pretty g ood at it, but I would think this i s g o i ng t o b r i ng o u t
t he b e s t i n y o u . And s o I s upp o r t t h e amendment and I th i.nk
that th ere ou gh: to be strong support for the amendment. If we
a re r ea l l y i n t er e s t ed i n pub l i c he a l t h , if we are interested in
doing t ha t wh ich Senator Dierks wants t o d o w i t h hi s b i l l , I ' m
goin g t o s up po rt this amendment. I d o n ' t s ee h ow anyor e c ou i d
n ot support thi s amendment a n d s t i l l sup po r t t he b i l l . Tiiank
you ve ry m u c h .

SPEAKER BARRETT: Thank y o u . Sena t o r Be r n ar d - St ev e n s , on t t e
Moore amendment which, i nc i d e n t a l l y , i s f ound on pag e 6 82 i n t he
Journa l , pa g e 6 82 .

SENATOR BERNARD-STEVENS: Mr. P r es i d en t , members of the body, is
Senato r Moo r e . . .woul d you y i e l d to a question at this point?
Senator Moore, as you' re going to the microphone, the question I

Bernard - S t e v en s o n d ec k .

1367



February 2 1 , 19 8 9 LB 48

have, I just want a clarification for myself. Your ame ndment
basically would say that L B 48 as i t n ow st an d s , smokeless
t obacco, yo u c a nnot g i v e a sample to an adult or a minor ; y ou r
amendment would say we' re going to cover all the tobacco
industry, cigars, cigarettes and so on. Is that correct?

SENATOR MOORE: Yes, all tobacco products.

SENATOR BERNARD-STEVENS: Okay. Mr . Speaker, members of t h e
body, I rise in s upport of the Moore amendment and I would
suspect that the Dental Association would be r igh t b e h i n d m e i n
that support. I'm kind of surprised that Senator Dierks is not
right behind me in t.'.at support because of t h e h yp o cr i sy that
the body is, in fact, engaging in and probably would have gotten
me onto the bill in the very, very beginning. The hypocrisy is
in my view, and it is just in my view, that you have an industry
whose product we don't like so a l l o f a sudd e n we' re go i n g to
say that they can't give away a sample. Now, members of t h e
b ody, a l s o u n d e r s ta n d w ha t L B 4 8 do e s . LB 48 says , you kn ow,
there is a n industry we don't like of their product;n ot o n l y
are we going to say that they can' t g i v e a f r e e sam p le and
supposedly that means that people won't get it now, but it also
says that they can't sell below nominal costs. An industry that
we don't like the product, we' re g o i n g t o say you can't sell for
one-cent sale, you can' t. have a cent below nominal costs. Where
are we going to draw the line? Where i s po r n og r a p h y i n he r e ?
Where is some of the illegal things that are in society in here?
We' re picking on one particular thing because we don't like it.
That's not good policy. Now good po l i c y w o u l d b e what Sen a t o r
Moore I b e l ieve is trying to do , say, okay, if it's a bad
substance because it is causing bad things t o ha p pe n t o g ood
people, let's don't be hypocritical here and t ake a s m a l l
portion that affects maybe 38 out of 2, 300 , l e t ' s cove r al l
2,300. If ci garettesare bad, then let's keep it from illegal
sampling for going on from cigarettes. So if Senator Schmit has
a cigar and he wants to give someone a c i g a r on t he legislative
f l oor , t h at ' s i l l eg a l . If somebody has a pipe and they a r e
going to share...Senator Landis is going to share som e of h i s
tobacco and his pipe with a member of the body or someone else,
let's make that illegal because we know that that practice could
c au. e and p r o b ab l y d o e s c a u s e cancer . Le t ' s be up f r on t a n d do
it right. But Senator Dierks is saying, I don't know if I want
to do that because it may kill the bill. I have a hard ti me
with that, ladies and gentlemen, people here in the body, I have
a hard time. Let's go ahead and p ick on a little guy,a
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smokeless tobacco little guy, a nd ignore t h e big g uy s b e c ausewe' re scared t o dea th of the big guys. Le t's go for it if
that's what we want to do. Have the c ourage and g o f or i t .
Senator Di e rk s i s saying, well, that may defeat the bill, n ot i f
the b o d y st an d s t o u gh. Let's go for it but let's don't do the
hypocrisy of saying, patting ourselves o n the back and s ay , b o y ,
d id we do a g o od j o b. We smeared that l ittle guy, w e j u s t
clobbered him, and we took as mall p o r t i o n o f 3 8 p e o p l e and we
helped them, we think, maybe, though we' ll never be abl e t o
document any of it and we' re going to let all the other ones go
and we' ll pat ourselves o n the back and t h e Dental Association
w il l say pr ou d l y , we pushed forth, we got it, it didn't do
anything but aren't we happy. Let's go for it. Let's do i t
all. Senator Moore has the right idea. I hope th e b ody ha s t he
c ourage to d o s o . Thank you, Nr . S pe a ker .

SPEAKER BARRETT: Thank you. I' m pleased to take a moment to
introduce some guests of Senators Wesely and NcFarland We have
in the north balcony 45 students, a ninth grade Government class
from Lefler Junior High School with their teacher. W ould y o u
p eople p l e a s e st a n d a n d b e r ecognized . Tha n k y o u . We' re g l a d
t o have you wit h u s . Any other speakers on the Moore amendment?
Nay I see hands of anyone else that might want to speak t o t he
amendment. Senator Hall. Anyone else'? Senator Hall, proceed .

SENATOR HALL: Thank you, Mr. President and members. I r i s e i n
opposition to Senator Moore's amendment. I have been s upport i v e
of Senator B e r n a r d - S t evens ' efforts with r.-gard to amending t he
bill, but at this point, since the bndy has determined that that
was not an appropriate measure for th" bill, I do not think that
Senator Noore's amendment which would, in my opinion, make a bad
bill worse, Senator Noore, is the way that we s hould go . Wha t
we are, in essence, trying to do is basically...I guess amend
the bill as Senator Chambers stated so that it will not pass. Idon't think we s h ould pass the bill whether the amendment is
adopted or n o t , so with t h a t , I j us t . . .I feel that the issue is
only compounded because, Senator Moore, I'm not so sure tha t t he
amendment, (a) , wo n 't be adop t e d and t h e b i l l , ( b) , w on't b e
passed because I t hi nk the mind-set of the body with the
rejection of Senator Bernard-Stevens' amendment is one that this
train is r olling and there is no way to stop it, so it doesn' t
matter how many cars you put on it at this point, it is going to
pass. So the amendment that you offer that includes all form of
tobacco I t h ink is...although it clearly i s a legi t i mate
argument that let's be consistent, let's outlaw the distribution
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c lo s e ?

of any t ype o f tobacco, I think it is an amendment that won' t
have the effect t hat you may think it will have. W e may ver y
wel l e n d u p b a n n i n g a l l f o r ms of tobacco and I guess if that is
your intent, t hen go ahead and do it, but I tend to o ppose t h e
amendment because I feel that, as wel l as t he b i l l , that it x s
b ad pu b l i c p o l i c y t o t e l l t h e f ol k s out there what they can and
c annot d o as adu l t s . And with that, Nr. President, I would urge
the rejection of Senator Moore's amendment.

SPEAKER BARRETT: Thank y ou . An yo n e e l se ? Senato r Di e r k s .

SENATOR DIERKS: C a ll the question.

SPEAKER BARRETT: T he ques t i o n h a s be e n c al l e d . Do I see f i v e ?
F ive h an ds p l ea se . Do I s e e t he m ? Tha n k y ou . Those i n f av o r
o f c e a s i n g d e b a t e s ay aye . Opposed no . Th e ayes h ave i t ,
m cti o n c arr ' e d . Debate ceases . S enato r
B ernar d - S t e v e n s . . . ex c u s e m e, Senator Moore, would y o u c are t o

SENATOR MOO R E : Nr. President and members, we sit here I f=nd,
a s I k n ew I wou l d , t he d eba t e on that ame ndment very
interesting. Senato r Di er k s i s a f r a i d x t wi l l k i l l h i s b i l l .
Senator Wesely, I would be more than w i lling t o r e r ef e r t h x s
b i l l t o c ommi t t e e x f y o u ' d v o t e t o d o so but I don't think you
really want to do that. You know , z t z s one of those thi ngs
where this amendment makes a lot of sense. S enato r C ha mb e r s
thanks Senator DeCamp pulls my s t r i ng s . If former Sen a tor
DeCamp w as pu l l i n g my s t r i ng s , we ' d h ave nev e r g o t t h i s
amendment because the tobacco i ndus t r y obv i ou s l y d oesn ' t l i k e
it. Th e fac t of the matter xs that I won't vote for this
amendment like would t h e o r i g i na l b i l l . I 'm one of t h o s e
people that thinks if you ' reo f l e g a l ag e a n d yo u c an . . . gu s t
like you sample cheese and sample other things, you can h ave a
sample of tobacco. But I guess at the r i sk o f p l a y i ng Ru s s i an
roulette, let's have a vote on this amendment.

SPEAKER BARRETT: Thank y ou . Yo u ' v e he a r d t h e c lo s i n g . I t
b e ag a i n n ec es s a r y f or a vo i c e v ot e . We ' v e had a reques t
r eve r s e or d er again. Mr. Clerk, please proceed with the
c al l i n r eve r se o rder o n t he M o o r e amendment .

CLERK: ( Rol l c a l l vo t e t aken . S ee p ag e s 8 05 - 0 6 o f t he
Legi s l at i ve J ou r n a l . ) 20 ayes , 19 aye s , Nr. P r es i den t , on
adoption of the Moore amendment.

w i l l
for

r o l l
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y >U .

SPEAKER BARRETT: The motion fails. Nr. C l e r k .

CLERK: I have nothing further on the bill, Nr. President.

SPEAKER BARRETT: Se na t o r Di e r k s , on th e b i l l .

S"NATOR DIERKS: Nr . Spe ak e r , members of t h e body, c cul d I
consider this a closing? I ' d l i k e nothing better than t c ge t
tais bill voted up or down today. I think we' ve spent plenty of
time on it. W e' ve talked about all the pros and co ns . We k n ow
a l l t he i f s and and s . There xs nothing left t ha t we h av e t o
talk about. Anyt hing that I s ay i s r e pe t i t i v e . I t 1 u s t t ak e s
o >r t i m e. Th e on l y t hi ng I ' c. l i k e t o remind you of is this bill
a>d it's the wa y it was i n t r o d u = e d and i t was p as s e d i n
committee, and th e way it was passed through General File, the
way it looks at you right now. This b i l l d oe s ex ac t l y what we
a sked i t t o do in t he first place, to prevent the gift of
smokeless tobacco to the people of this state. T hat is the only
t >ing we ' r e as k i n g . We' re askin g t ha t we d o this fo r th e
f > l l o w i n g r ea son s . Number one , s mok e l e s s t obacc o i s an
addictive product, it causes add>ction o f our youth, i t causes
a ddi c t i on o f ou r c i t i z en s . Number two, >.t is c ancer o u s , t >.s
carcinogen>c, t ca,.ses lip and mouth and t ongue c anc e r . We
k now t h at . There i s n o c u e s t xon about that. If we can stop
that from happening to ~ne o r t wo p eop l e i n ou r s tat e a y e ar ,
we' ve done them a favor with the passage of t h i s b i l l . Numb e r
t h r ee , i t c au s e s d enta l c a r i e s wh i c h xs a r e l at i v e l y s ide
effect, bu t t d oe s do th .t. We need t o c on s i d e r a l l t he p r o s
about this leg slation. There r ea l l y i s no t h i ng abou t i t t h a t
y >u can find that should be d'stasteful, pardon the pun. Thank

S EAKER BARRETT: T ha n k y ou . Disc u s s i o n on t he advancement o f
t >e b i l l , Sena t o r Bernard-Stevens followed by Senators Yoore,

S NATOR BERNARD-STEVENS: Thank y o u , Nr . Spe ak e r , and I d on ' t
intend to take t he b od y v e r y m u c h l on ge r . Phi l o s o p h i c a l ' y , I
have no problens with what Senator Dierks is trying to do. In
f act , x t i s v e r y l audabl e and i t i s a very good attempt of
t yang to do someth>ng that is good. Phi l o s o p h i c al l y , h owev e r ,
t he ap pr oa c h i s b ad p o l i c y an d I don ' t k now i f t he bod y
x ­ ... sometimes we get in the mood to pass something t o g e t i t
m >ving t ha t we ' l l go ahead ard vote to get it out of the way

Dierks and Schmit.
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even though it is bad policy and we' l l k i nd o f i gn o re t h o se
things that will come back to haunt us sometime. I t h i n k t h i s
is one of those. Twenty people at least had the courage to say
that we should cover all tobacco products a nd I s u s p ec t a n o t h e r
few that were not voting w anted to bu t they felt a l i t t l e
pressure not to. But the body made a decision and the decision
is we' re going to be totally discriminatory. The majority of
the can c e r d ea t h s in this state is caused by pipe, cigars a nd
cigarette smoking. That is the majority of the smoke re lated
deaths in this state as of last year, those figures from the
Department of Health. What the body is saying is that we don' t
have t he c our a g e t o take the bull by the horns and re a l l y d o
something. Wh at we' re going to do is t ake a small gr oup,
because w e d on ' t like the product, that we don' t h a v e t he
courage t o b a n , b y t h e wa y . Oh, gosh, no, let's don't b an i t ,
i e t ' s l et p eop l e h a v e i t , l et ' s l et t he adu l t s bu y i t , l e t ' s l et
the little guys go into the closet and and steal it from their
dada, let's let them go ahead and die of ca nc e r , l e t ' s don' t
stop it, and we' re going to call it good. If you' re going to
try to do something that's real good, then let's d o s o me t h i n g
that is positive, positively going to affect the people that
smoke and the people that chew chewing tobacco. Nembers o f t he
I.egislature, do you seriou s l y t h i nk i n al l g ood co n s c i e n c e , d o
you seriously think that if I am a minor and I see the cowboys
in the rodeo and I see the Walt Garrisons a t t h e d i sp l a y a nd I
see the Nick Buonicontis and I s e e t he baseball players a
spi t t i n ' and a chewi n ' , do you really think that if it is a
legal sample to buy and adults will buy it, do you r eal l y t h i nk
that minors are no t go ing to get it if they want to? I f t h e
answer is yes, then you must really think that minors do not get
pornography. Then you must really think that minors do not get
drugs that you can only get on prescription because they are not
supposed t o , we s ai d they couldn' t, they c an't g e t a f r ee
sample, so they' re not supposed to. LB 48 i s , i n i t s i n t en t ,
good, but in all practical reasons we' resaying that here is a
product we don't have the courage to ban, but we ' r e go i ng . t o
allow adults which is the majority of the population to buy, and
by some miracle, kids won't get it. Ladies and gentlemen, may I
r emind yo u , m in o r s i n t h i s .. -ate, i t i s no w i l l eg a l f o r t hem t o
have a free sample and they now are getting it. It is currently
illegal in this state for people, for minors t o sm ok e ci g ar s ,
c iga"e t t e s a nd ch e w t ob ac c o . It is illegal, but it is being
done. . .

SENATOR LABEDZ PRESIDING
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SENATOR LABEDZ: One minute, S enato r B e r n a r d -S t e v e n s .

SENATOR BERNARD-STEVENS: . . . i s n ' t i t ? Pa r d on ?

SENATOR LABEDZ: One minute.

SENATOR BERNARD-STEVENS: I was ust on a roll.

SENATOR LABEDZ: No .

SENATOR BERNARD-STEVENS: ( laugh ) Th an k y ou , Sen a t o r Lab e d z .
Members of the body, LB 48 in a l l i t s good i n t en t i ons does n ot
do anything to help except a prayer and we c a n s a y t ho s e every
d ay . God he l p t hos e . . .n o , Senato r Kr i s t e ns en , God h e l p t h o s e
who have become addicted by tobacco products, but this bil' w i l l
not do anything except s et a p o l i c y phi l os op h i c a l l y t h at an
i ndus t r y w h o s e p r o d u c t we d o n ot h a v e t he c o ur age t o b an , we
will philosophically s ay that, m ar keting, yo u c an' t g o ro
adults, th at, marketing, you c anno t h av e a s ale , t h a t ,
m arketing, you can 't h ave a c oup on b ut we ' r e g o i ng t o a l l o w
every perverse industry in the s tat e t o d o s o .

SENATOR LABEDZ: Y our time is u p, S e n a to r .

SENATOR BERNARD-STEVENS: And that is not good policy.

SENATOR LABEDZ: Your time is up.

SENATOR BERNARD-STEVENS: Thank y o u , Sen a t or .

SENATOR LABEDZ: Thank y o u . Sen a t or Moo r e .

SENATOR MOORE: W ould Senator Diei.ks yield to a ques t i on ?

SENATOR LABEDZ:
T hank y o u .

SENATOR M O ORE:
after the smoke
c hewing t ob a c c o

SENATOR DIERKS

Senator Dierks, is your purpose in LB 48 to get
less tobacco industry or to protect minors fr om

Senator Dierks, would you yield to a q ue s t i on ?

Both, y e s , bo t h , y es .

S ENATOR MOORE: We l l , then the second question, why i s i t a s you
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just smokeless tobacco?
voted no on my last amendment, why is it you have a problem with

SENATOR DI ERKS: Am I still on? Senator Noore, the amendment
t hat yo u ha d wh i ch I find...well, it's foolish that w e' re
talking about it because it has no bearing on the thing, but we
hadn't discussed this in committee. I t didn't have a f a i r
h ear i ng . The r e st of the tobacco industry was not able to
respond to the charges or whatever you want to call it.

SENATOR MOORE: Okay.

SENATOR DIERKS: Next year we' ll probably do that.

SENATOR NOORE: Th is is my time. Would yo u b e i n f a v or of
retu=ning this bill to committee to h ave a h e a r i n g on t h at

SENATOR DIERKS: Absolutely not.

SENATOR MOORE: Okay, I just wanted to get that on the record t o
m ake sure you weren ' t . Now I have risen in measured anger mo'e
than once on this issue and I apologize for that. I have s o me
other amendments I could file to string this thing out bu t I
won't do that. We ' ve spent m ore t h an eno u g h t ime o n a
r ela t i v e l y m i n o r i ss u e . As I said before, the only reason I ' ve
got so deeply involved in this is that I have great concern when
this body simply overlooked reasonableamendments just for the
sake of winning the battle, and the people that are pushing this
b i l l , t he on l y t h i ng t h e y w an t t o do is to tally outlaw f ree
sampling . They were really out to get free sampling of
s mokeless t o b a c c o . If they were really out to get. . . a t t a ck t h e
problem of smokeless tobacco in minors, they would have embraced
t he Ber n a r d - S t e v e n s amendment. If they were really after the
t obacco i n d u s t r y as a who l e , t h ey would h av e e mb r ac e d my
amendment, but it seems like for whatever r eason, r e a s o n h a s
been overcome by personalities on this issue and I think that' s
t oo b a d. Now, as someone...I' ve had a couple of letters from
dentists in my district talking about my arrogance on this issue
and how it is attributed to my extreme youth, but I guess I ' l l
use a quote from Winston Churchill that says, m y arrogance o n l y
extends as far as what I believe to be r i gh t . Now I t h in k I
d on' t b e l i e ve i t ' s r i gh t t ha t we k i l l a f l y wi t h a sledge hammer
and do away with all free sampling . Un l i k e m a ybe some peopl e i n
t hi s b od y , I do want to a t tack the issue of minors chewing

subject '?
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tobacco, but Senator Dierks and the proponents of this bill have
made this an al l or nothing issue. Either we' re going to ban
all free sampling or we' re not. They don't really want to ge t
at minors, they w ant to get at thesmokeless tobacco industry
and I ask you to look at the personalities involved here and ask
yourself why is it an all or nothing issue? And I t h i n k you ' l l
se- the answer for yourself. I urge you to defeat this bill.

SENATOR LABEDZ: Th a n k y o u , S e n a t o r M o o r e . Senator D i e r k s .

SENATOR DIERKS: I'd call the question.

S"NATOR LABEDZ: A r equest has been made to call the question.
D o I s e e f i v e ha n d s ? I see five hands. All those in f avor o f
calling the question vote aye, opposed nay . How a b ou t a show of
hands? All those in favor, a show o f h a n d s . V oting n ay , a sh o w
o = hands . Ce a s e d e b a t e . D ebate i s c ea s e d . Senator D i e r k s .

SENATOR D I ERKS: Nadam Chairman and members of the body, I 'm
very relieved that we' re finally to the point of closing on this
b i l l on Se l e c t Fi l e , realizing full well that we s t i l l h av e t o
deal with it on Final. Number one, I can't let it go unsaid
that I am after the tobacco industry, that's not my purpose. Ny
purpose really is, number one, protecting t he you t h o f ou r
state. That has to be number one. And the reason for that, you
al l kno w ve r y we l l . If the tobacco industry in our stat e i s
going to be attacked along with that, then so be i t , b u t we n ee d
to do something to keep addiction from our youth and this is the
b i l l t ha t wi l l d o i t . With that, I'd just like to c lose . I ' d
like to ask for a call of the house a nd a v o t e o n r ev e r s e order ,
roll call vote, reverse order. T hank you .

SENATOR LABEDZ­ Thank yo u , S e n a t o r D i e r k s . The machin e i s
still out of whack so we' re going to have to have a roll c a ll
vot e i n r ev e r se o r d er as r eq u e s t e d b y Senato r Di er k s .
N r. C l e r k , p r oc e e d . Call of the house first. The ho u se i s
under call. Do I see five hands? Al l t h o s e i n f av or o f g o i ng
u nder ca l l s a y a y e . N ay. T h e h o u s e i s un d e r call. Will all
unauthorized personnel please leave the floor. T hose sen a t o r s
that are in their offices, please return to the floor and record
your p r e s ence , We ' r e looking for Senator Hefner , We s e l y ,
Senator Pi r sc h , Sen at o r Schmit, please return to the Chamber.
Senator Chambers, Senator NcFarland, Senator Lindsay, the house
is under call. Sena tor Dierks. We ' re looking for Senator
N cFarland . Sena t o r N c F a r l a n d , would you p l e as e re t u rn t o t h e
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call tote in reverse order.

C hamber . The h ou se i s un de r call. Mr. Clerk, as far as I can
see I think w e ' re all here. Would you proceed with the rol l

CLERK (Roll call vote taken. See page 806 of the Legislative
Journa l . ) 30 ayes , 16 n ay s , M r . President, Madam President, on

SENATOR LABEDZ: LB 4 8 i s a d v a n c d . Do you h ave anyth i n g t o
r ead i n , Mr . Cl er k , befor e we p r o c eed t o t h e n e x t b i l l and
before Senator Barrett returns to the Chair?

CLERK: Madam President, a ctua l l y I can . . . I ' l l d efe r f c r a
moment, thank you.

SENATOR LABEDZ: Ok ay , Senator Lamb, just a moment.

the advancement of LB 48.

a ny c l o s e , Sen a t o r Lab e d z ?

SENATOR LAMB PRESIDING

SENATOR LAMB: The call is raised. N ext bill, Mr. C l e r k .

CLERK: Mr . Pr e s i d en t , LB 158A, I have no E & R amendments. I
do have an amendmen= to the bill from Sen ator L abedz . T he
amendment is found on page 728 of the Journal.

SENATOR LAMB: Sen a= or L ab e d z .

SENATOR L A BEDZ: Thank y o u , Sena t o r Lam b. This amendment was
brought to my attention ~y the Fis cal Office a f te r Dou g l a s
County informed them that there may be an increased cost to the
county. The addit onal cost would b e to acco mmodate seven
digits in the county's data processing system for motor vehicle
registrations and motor vehicle t ickets and war r an t s . The
Supreme Court is required to share the cost which the c ount y m a y
incur. The esti mated cost i s $10 , 000 so I am offering thxs
amendment to LB 158A. T hank y o u .

SENATOR LAMB: The Chair recognizes Senator Moore. I s t h e r e a ny
d i s c u s s i o n on t h e amendment by Senator Labedz? If not, xs there

SENATOR LABEDZ: Senator Lamb, I waive c los i n g .
advancement of the amendment to LB 158A.

SENATOR L A MB: The motion is the adoption of the amendment by

I u r g e t h e
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PRFSIDENT NICHOL PRESIDING

PRESIDENT: Good morning, ladies and gentlemen. Welcome to the
George W. Norris Legislative Chamber. We have with us this
morning as our chaplain Reverend H a r l a n John s o n . W ould yo u
please ri se for the invocation.

REVEREND JOHNSON: (Prayer o f f e r ed . )

PRESIDENT: T ha n k y ou , Reverend J o h n s o n. I wa s waiting for th e
line, on time to be here for the morning invocation. T hank y o u
ve'y much for being with us and vour thoughtful prayer. Rol l
call, please. Record, Mr. Clerk. please.

CLERK: I hav e a q uo r u m p r es e n t , Mr. Pr es i d en t .

PRESIDENT: Th ank y ou . Any corrections thxs morning?

CLERK: Mr . Pr es i d ent , I h av e n o c o r r ec t i on s .

PRESIDENT: Do y ou hav e any messages , r epo r t s o r announcement s ?

CLERK: Mr . Presrdent, your Committee on Enrollment and Review
r epor t s LB 48 as c o r r ec t l y ergr o s s ed ; LB 158A, c or r e c t l y
e ngrossed ; LB 2 77A , c orre c t l y eng r os s ed ; a nd LB 29 8 , c or r e c t l y
e ngrossed , t h o s e s i gn e d b y Senato r L i nd s ay a s C hair . (See
p ages 8 1 7 - 1 8 o f t h e Leg i s l a t i ve Jou r n a l . )

Notice of hearing, Mr. President, f rom the T ranspo r t a t i on
Committee, that's o f f e r e d b y Sen at o r L amb as Ch ai r .
Communication from the Gover n or t o t h e Cl e r k . (Read
communication regarding LB 56, LB 127 , LB 16 7, LB 184 , LB 185 ,
LB 366 , L B 1 9 5 , a n d L B 1 6 5. See page 8 1 9 o f t he Jou r n al . )

Mr. President, that's al l t h at I h av e .

PRESIDENT: T hank y ou . While t he L eg i s l a t u r e i s x n se s s i o n and
capable of transacting business, I p r o p o s e t o s i gn and do s i gn

CLERK: Mr . Pr e s i d en t , I do hav e ano ther item, f org i v e m e .
LR 33, o f f er e d b y S e n a t o r B e y e r. (Read brief synopsis of the
reso l u t i o n . See p ag e s 8 1 8 - 1 9 o f t h e Jou r na l . ) Tha t wi l l be ' ai d

L R 31 .

over .
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those in favor vote aye, opposed n ay .
R ecord, Mr . C le r k , p l ea s e .

CLERK: ( Read r e co rd vot e as f oun d on pages 9 4 0 -4 1 o f t he
Legislative Journal.) 4 6 ayes , 0 n ay s , 3 excu se d and n o t
voting, Mr. President.

PRESIDENT: LB 398 p as se s . LB 4 58 .

-LERK: (Read LB 458 o n F i n a l R e a d i n g . )

PRESIDENT: Al l p r ov i s i on s of l aw relative to procedure having
been complied with, the question is, shall LB 458 p a s s? Al l
t hose i n f avo r v ote ay e , opp os e d n a y . Have you a l l v ot e d ?
Record, Mr . Cl e r k , p l e ase .

CLERK: ( Read r e co r d v ot e a s f ound on p a g e 94 1 of t he
Legis l a t i v e Jou r na l . ) 4 6 ayes , 0 n ay s , 3 e xcu se d and n ot
voting, Mr. President.

PRESIDENT: LB 4 58 pa sse s . LB 4 59 .

CLERK: ( Read LB 45 9 o n F i n a l Re a d i n g. )

PRESIDENT: All provisions of law relative to procedure having
b een co m p l i e d wi t h ; the question is, s hal l L B 4 5 9 p ass ? Al l
those in favor vote aye, o p posed n ay . Have y ou a l l v ot ed ?
Record, Mr . Cl er k , p l ea se .

CLERK: ( Read r e co r d v ot e a s f ound on p a g e 9 42 o f t he
Legis l a t i v e Jou r n a l . ) 4 6 ayes , 0 n ay s , 3 e xc ..s e d and n ot

PRESIDENT; LB 4 59 pas s es . I u nde r s t a n d w e ' r e skipp i n g L B 49 9 .
We' l l j u m p t o LB 48.

CLERK: Mr . Pr e s i d ent , I have a motion on the desk. Senator
Schmit would move to return LB 48 to Select File for a s p e c i f i c
amendment, that amendment being to strike the enacting clause.

PRESIDENT: Senator Schmit, please.

SENATOR SCHMIT: Mr. President and members, I 'm g o i n g t o o f f e r
this motion and I will tell you now that I'm going t o wi t hd r aw
it when I finish making a couple of points and allow you to vote

Have y o u a l l vot ed ?

voting, Mr. President.
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as you would vote anyway. But I just think it is important that
this Legislature recognize that from time to time, for whatever
reason, we introduce into this body and sometimes pass into law
bills which are specifically designed to limit or to influence,
adversely, usually, one portion of an industry or an i nd u s t ry .
Many times in the time I' veserved here I' ve questioned as to
why we introduce a b ill that is pointed toward just one
particular type of enterprise and allow others to continue to
exist. First, I want to say that I commend the dentists for
their interest in this effort to try to curb the use of tobacco.
That's a very laudable goal. And I suppose that I would be even
more laudatory in my comments if I thought they were going to
extend that to the use of all tobacco, because I think t ha t we
all know that tobacco has, in many instances, been the cause of
death of some people b ecause of canc e r . I t ' s k ind o f
interescing, however, that every effort we have made in this
body to try to expand the bill to prohibit the f ree d i sp e n s i n g
of all tobacco products has been met with total blank wall
resistance. At the present time, I want to point out that t h i s
b il l d oe s no t mak e i t i l l ega l f o r mi n o r s t o pu r c h as e an d t o
p ossess any k i n d of t obac c o . Present law allows them to
purchase a n d t o p o s sess . It is illegal for myself to sell to a
minor. We all know, however , t h a t man y tobacco items ar e
d ispensed b y mac h i n e and i t i s i mpo ssi b l e to enf o r c e t h e
dispensing of that product through a machine. So what w e a r e
doing is that we are passing a b~ 11 which makes it illegal for
two adults to exchange a sample of one kind of t o b ac c o ,
particularly smokeless. I t a l s o , mo re i n t e r es t i n g l y , m akes i t
illegal for that tobacco product to be sold at what is called a
nominal price. I quest i on , ver y s i nc e r e l y , whether or not that
i s c on s t i t u t i on a l . I d o no t b e l i ev e i t i s . B y some st r an g e
quirk of fate, we do have on the statutes a minimum price bill
for tobacco. And I would suggest that the passage of this b i l l
wil l p r o b a b l y p r e c i p i t at e , and I may even participate in that, a
challenge of the minimum pricing law for tobacco products. I
recall the absolute horror that faced this body several times
when t h e r e was an effort made to provide a minimum price for
agricultural products and the continuing admonition about the
free enterprise system and how it ought to be allowed to work.
But in the case of tobacco, we are s a y ing t h a t yo u c annot ev en
sell it for a no minal price. If, for example, my friend in
Cliff's Smoke Shop has a sample of smokeless tobacco o r h as a
supply of smokeless tobacco on hand and it's not moving, it is
i l l e ga l fo r hi m t o l owe r t h e p r i ce t o a point where it wil l
move, which is an age-old American principle of business, and i t
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is, of course, totally illegal for him to give it away. It
amazes me, you see, that we have said time after time on this
floor that we want to stop the children's use of smokeless
tobacco. I have no real concern about that goal. H ow then, I
ask you, do you stop the children using smokeless tobacco by
banning the free exchange of it between adults? I t i s a l m os t a s
if you were to try to stop teenage pregnancy by banning sexual
practices between consenting adults. I don't think that would a
be very good system for stopping teenage pregnancy. One mor e
point I'd like to ma ke is the fact that the bill does not
prohibit the possession of tobacco or smokeless t ob a c c o by a
youngster, does not m ake it possible,of cour se, fo r a sch o o l
official, for example, to confiscate the product. S o I su p p o s e
a youngster is just going to carry it around in their shirt
pocket or their hip pocket and play the macho image a nd ne ve r
touch it. I 'm cur ious, you know,why sometimes we do things
that are foolish in this body when we know it to be foolish and
we know that in the event that it does become law we will find
ourselves coming back here again in the future and ha ving t o
rectify that. Some one told me,well, we just want to pass it
and put this issue to rest. Well, ladies and gentlemen, I can
assure you that the p assage of a foolish bill never puts the
issue t o re st , bec a u se t h e t i me w i l l co m e w hen we w i l l b e c a l l ed
upon to rectify the error. Those who d o no t choose t o u se
tobacco ha v e ever y r i gh t not to use it. Th ose who want to
discourage the use of it by youngsters have every right to want
to discourage the use of it. But there comes a time in this
country when adults ought to have the right to make the decision
as to whether or not they want to have a f r e e exc ha ng e of a
product. I could go into other kinds of examples, but I'm not
going to do so at this time. But I think it's of interest to me
that this bill is designed, as I said earlier on this floor, so
that we can go back to our communities and say, w e l l , w e st r u c k
a blow against cancer by stopping the distribution of smokeless
tobacco to children. Ladies and gentlemen, the bill does not do
that, does not do that. The bill stops the distribution, free
distribution, or the sale for a nominal price of smokeless
tobacco to adults. N o w if that is an indication of how you' re
going to get at the distribution to children, then I w o u l d
suggest that the s ame " cor r e l a r y " could be carried over into
many other a re a s . And there are businessmen on this floor today
who have been voting for this bill and I can predict t hat t h e
time will come when the same theory will be carried out in order
to limit some other legitimate business. If you want to ban all
tobacco products, go ahead and try it. If you want to ban the
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give-away of all tobacco products, go ahead and t r y i t . I t wa s
obviou s on t h i s floor that there is no desire to do that, and
the reason we do not do it is because we are co wards . We d o n o t
choose t o t ake o n t he cigarette industry, the c iga r i ndu s t r y ,
the giants of. the industry where 95 percent of the product is
u sed . So we p i ck on , as I have sa id ear lier, t he wea k e s t
chicken i n t he ba r ny a r d , a nd then w e c a n g o b a c k h o me and boa s t
about our accomplishments. Ladies and gentlemen, I do n o t wan t
to singly pick out any legislator, don't do that, never h av e an d
never will. But t he b i l l i s no t a go od b i l l , i t do es n ot d o
what you want it to do. A nd so I wou l d su gg e s t t ha t you g i ve
yourself one more thought about the bill before you vote for it.
If you r eally f eel that two adults, two 21-year-old, o r t w o
40-year - o ' d , or two 60-year-old adults do not h:ie enough common
sense to make the decision as t o w h e t h e r or n o t t hey ough t t o
giv e aw a y or e xch ang e a sample of smokeless tobacco, i f y o u
think the Legislature needs to regulate that,...

PRESIDENT: One minute.

SENATOR SCHMIT: . . then vote for the bill. If, on the oth er
hand, you think that that weighty decision can be left up to the
i nd i v i du a l , t h at we h av e enough common sense to decide whether
o r no t w e w a n t t o exch an g e a t ob ac c o p r od uc t , o r acce pt a
t obacco p r o d u c t , or sell it for a nominal price, if you can tell
me what t hat is, then I think you'd have to vote agains t t he
bi l l . Mr . Pr e s i d en t , I ask p e r m i s s i o n t o withdraw my motion.

PRESIDENT: I t i s wi t hd r aw n. Do you h av e a ny t h i ng e l se on i t ,

CLERK: I have nothing further on the bill, Mr. P r e s i d en t .

PRESIDFNT: Ok ay , r ead t h e b i l l , p l e ase . Oh, Sen a t o r . . . oka y .

CLERK: (Read LB 48 o n Fi n a l R e a d i n g .)

PRESIDENT: Al l p r o v i s i on s of l aw relative to procedure having
been completedwith , t h e q ue s t i on i s , shal l t h e b i l l p as s? Al l
those in favor vote aye, o p p osed n ay . And we h av e a requ es t f o r
a roll call vote in the r egula r o r d e r . Mr . Cl e r k .

CLERK: ( Rol l ca l l v ot e t aken . See page 94: of the Legislative
Journa l . ) 27 aye s , 16 nays , Mr . Pr e s i den t , cn t h e F i r . I Re a di n g
p assage o f L B 4 8 .
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PRESIDFN : LB 48 p as se s . I .B 6 1 .

CLERK: (Read LB 6 1 o n F in a l R e a d i n g .)

PRESIDENT: Al l p r ov i s i on s of l aw relative to procedure having
been compl i e d w i t h , t he q ue s t i on i s , shal l LB 6 1 p ass ? Al l
those in favor vote a ye, opposed nay . Have you a l l vo t ed ?
Record , Mr . Cl e r k , p l ea se .

CLERK: ( Read r ec o r d v ot e a s f ound on page 944 o f t h e
Legislative Jo urnal.) 4 5 ayes , 0 n ay s , 4 excu se d and n ot
voting, Mr. President.

PRESIDENT: LB 61 p asse s . LB 176 .

CLERK: Mr. President, I have a motion on the desk. Senator
McFarland would move to return LB 176 for an amendment .

PRESIDENT: Senator McFarland, please.

SENATOR Mc FARLAND: Th an k y ou , Mr. President. I p u t in this
motion for purposes of clarifying the intent of the a m endment
that was added to the bill. T his i s a b i l l t h at I i n t r odu c e d at
the request o f the Neb raska Equal Opportunity Commission to
clarify some language concerning the definition o f d i sab i l i t y .
The N e b ra s k a Ch a mber of Commerce an d Ind ustry suggested an
amendment to the bill that was adopted b y t h e Labor Committee
and i s i n c l ud e d i n t he b i l l at t h i s t i me . That a mendment , I ' l l
just read it to you, s aid disabzlzty shal l no t i nc l u de an
addiction to alcohol, controlled substance or gambling which is
currently being practiced by the employee, and then it goes on,
f or purposes o f thi s subdivision does not reasonably preclude
shall mean that an employer shall not be subject to more than a
de minimis expense. There have been.. .a f e w s e n a t o r s hav e asked
me, well what is meant by that amendment as far as a de minimums
expense? I' ll read you intent language that was p r ov i d ed an d
that I ha v e dra fted and prepared. I t s a y s w he n a pe r s o n w h o
meets the other criteria of d i sa b i l i t y und e r t he s ta t u t e h a s
filed the complaint with the Equal Opportunity Commission, z t i s
the intent of this b i l l t h at t h e com mi s s i o n wil l l ook a t t h e
expense or accommodation or adjustment that would be needed that
would not reasonably preclude the specific person from doing his
or her job. Determining deminimus expense would be done o n a
c ase-by - c a s e basis. It is not the intent to increase barriers
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2' present ~ nd n ot vo t i ng , 4 excu sed and n o t v ot i n g ,

amendments to LB 408.

Mr. P r e s i d e n t .

PRESIDENT: LB 502 passes. While the Legislature is in session
and capable of transacting business, I p r o pose t o s i gn an d d o
s ign LB 39 1 , LB 398 , LB 458 , LB 459 , LB 48 , LB 6 1 , L B 176 ,
LB 298, L B 3 2 7 , L B 3 4 9 , LB 4 1 6 a n d L B 502. May I intr oduce
some guests, please, of Senator Hefner. U nder t h e s o u t h b a l co n y
we have Mr. and Mrs. Darrell H enry o f Co l e r i dg e , Ne b r a s k a .
Would you folks please stand and be r ecogni z ed . Th ank yo u for
v i s i t i ng u s t od a y. Mr . Cl er k , something for the record?

CLERK: Mr . Pr e s i d ent , y ou r Committee o n Ed uc ation r epor t s
I.B 226 to General F i le with amendments, s igned by Sen at o r
Withem. Agric ulture Committee reports LB 49 to General File
with committee amendments, s igned b y S e n a t o r Joh n s o n as C h a ir .
That ' s all that I have, Mr. President. ( See page 9 5 0 o f t h e
Legis l at i v e Jou r n al . )

PRESIDENT: Th a n k y o u . W e' l l m o v e on to Select File. LB 4 08 .

CLERK: Mr . Pr es i d en t , t he f i r s t b i l l on Se l ec t Fi l e , L B 4 08 .
The f i r s t o r d er of business are E & R amendments.

PRESIDENT: Senator Moore, please.

SENATOR M O ORE: Mr. President, I move we a d o p t t he E & R

PRESIDENT: You' ve he ar d t h e motion . Al l i n f avor say aye .
O pposed nay . T hey ar e a d o p t e d .

CLERK: Mr . Pr es i d en t , the first amendment I have to the bill is
b y Sen a t o r Bar r e t t . S enator , I h av e A M 3 06 , i t ' s o n page 69 2 o f

PRESIDENT: Senator Barrett, please.

SENATOR BARRETT: Thank y ou , M r . Pr es i d e n t and members . Ye s ,
th' s l ittle amendment is on p a g e 3 06 o r r at he r 6 92 i n t he
Journal. It affects only the exchange program, Mr . President.
T he o r i g i n a l b i l l pu t a l i mi t a t i on o n wh i c h w o u l d h a ve p r e v en t e d
an exc h an g e s t ud ent from attending a high school w i thin
150 miles of his own school. We heard from a superintendent in
Columbus who said we may have some students who would like to go

t he J o u r n a l .
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a dopted . . . o r , excu s e me , as amended be a d v : .need .

PRESIDENT: You ' v e h ea r d t he mot i o n . Al l i n f avo r say aye .

advanced .

Opposed nay. It is advanced. L B 3 5 4 A .

Opposed nay. It is advanced. LB 3 5 4 .

CLERK: LB 354 , Sen a t o r , no amendments to the bill.

PRESIDENT: Sen a t o r L i nd sa y .

SENATOR LINDSAY: Nr . President, I move that LB 354 be advanced .

PRESIDENT: You' ve heard the motion. All in favor sa y aye .

CLERK. On 354 A , Se n a t o r , I have no amendments to the bill.

PRESIDENT: You' ve heard the motion. . .Senato r Li nd sa y .

SENATOR L I NDS AY.. Nr. P r es i d e n t , I move t ha t LB 354A be

PRESIDENT: You' ve heard the motion. All in favor sa y aye.
Opposed nay. It is advanced. Nr. S p e a k e r , d i d you wi sh t o say
something about the time of the meeting tomorrow morning before
w e adj o u r n ?

SPEAKER BARRETT: Thank you, Nr. President, just a reminder that
we wi l l conv e n e a t e i gh t o ' c l o c k tomorrow mo rning for the
purpose of reading, I believe it xs LB 92, t he b i g b i l l . Than k
you. Eight o' clock, tomorrow morning.

PRFSIDENT: Ok ay , Nr . Cl er k , d o y o u have something for the
r ecord ?

CLERK. Nr . Pr es i d ent , I do. Sena tor Rod Johnson would move
t ha t L B 1 61 be p l ac ed on General File pur suant t o Ru l e 3 ,
Section 19, and that will be laid over.

Your Enr o l l i ng C l e r k h as p r e s en t e d t o t he Gov e r n o r a s o f
clever.-o-five this morning bills read on Fi n al Read i ng t h i s
m orni r g . ( Re: LB 39 1 , L B 398 , LB 4 58 , LB 459 , L B 4 8, LB 6 1 ,
L B 176 , L B 2 9 8 , LB 3 2 7, LB 34 9 , LB 416 , LB 50 2 . See p age 956 o f
the Legislative Journal.)

Banking Committee reports LB 542 to General File with amendments
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PRESIDENT NICHOL PRESIDING

PRESIDENT: Welcome to the George W. Norris Legislative Chamber.
We have with us this morning as our chaplain of the day Reverend
Steve Janovec of the People' s City Mission in Lincoln. Would
you please rise for the convocation.

REVEREND JANOVEC: (Prayer o f f e r e d . )

PRESIDENT: T h ank y ou , R e v e r end J anovec .
R ecord, Mr . C l e r k , p l e a s e .

CLERK: We have a quorum present, Mr. President.

PRESIDENT: Than k you .
morning?

CLERK: No corrections, Mr. President.

PRESIDENT: D o y o u h av e an y messages, report s o r an n o uncements?

CLERK: Mr. President, your Committee on Enrollment a nd R e v i e w
respectfully reports they have carefully examined and reviewed
LB 147 and recommend that same b e p " ac e d on Se l e ct F i l e ;

Mr. President, Enrollment a nd R e v i e w r epo r t s L B 1 5 4 , L B 3 6 0 ,
LB 360A and LB 44 1 a s co r r e ct l y engrossed , bo t h t ho se items
signed by Senator Lindsay as Chair of the Enrollment and Review
Committee. (See pages 1003-04 of the Legislative Journal.)

Mr. President, communications from the Gov ernor. (Read
communications regarding s ign in g o f LB 391 , LB 398 , L B 4 5 8 ,
L B 459, LB 48 , L B 61 , L B 1 76 , L B 2 9 8 , LB 327, LB 3 4 9 , LB 4 16 ,
LB 502, LB 9 2 and LB 92A. See page 1004 of the Legislative
Journal. )

Mr. President, an appointment letter from the Governor
appointing Ms. Kathy Campbell to the Child Abuse Prevention Fund
Board. Th a t will be referred to Reference. (See page 1005 of
the Legislative Journal.)

I have a report from the Job Training area for the Department of
Labor, Mr . P r e s ident . That will be on file in my office. (See
page 1005 of the Legislative Journal.)

Any corrections to the Journal this

Roll ca l l , p l ea se .

LB 147A, Select File.
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